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ABOUT

This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”

WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, and the local tenant bar:

Hon. Jonathan Kane, First Justice, Western Division Housing Court

Hon. Robert Fields, Associate Justice, Western Division Housing Court
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court
Aaron Dulles, Esq., Massachusetts Attorney General’s Office’

Peter Vickery, Esq., Bobrowski & Vickery, LLC

Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project.

OUR PROCESS

The Court sets aside copies of all its written decisions. Periodically, the editors collect and scan
these decisions, employing commercial-grade “optical character recognition” software to create
text-searchable PDF versions. On occasion, the editors also receive decisions directly from
advocates to help ensure completeness. When sufficient material has been gathered to warrant
publication, the editors compile the decisions, review the draft compilation with the Court for
approval, and publish the new volume. Within each volume decisions are sorted chronologically.
The primary index is chronological, and the secondary index is by judge. As of Volume 12, the
stamped page numbers correspond to the PDF page numbers. The editors publish the volumes
online and via an e-mail listserv. The Social Law Library receives a copy of each volume.
Volumes are serially numbered and generally correspond to a stated time period. But, for several
reasons, some volumes also include older decisions that had not been previously available.

EDITORIAL STANDARDS

In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.

Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the
Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.

! Formerly of Community Legal Aid, and historically associated with the local tenant bar.
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Redaction and Exclusion. The editors will redact or exclude material in certain circumstances.
The editors make redaction and exclusion decisions by consensus, applying their best good faith
judgment and taking the Court’s views into consideration. Our current redaction and exclusion
criteria are as follows: (1) Case management and scheduling orders will generally be excluded.
(2) Terse orders and rulings will generally be excluded if they are sufficiently lacking in context
or background information as to make them clearly unhelpful to a person who is not familiar
with the specific case. (3) Stipulated or agreed-upon orders will generally be excluded.

(4) Decisions made as handwritten endorsements to a party’s filing will generally be excluded.
(5) Orders detailing or discussing highly sensitive issues relating to minors, mental health
disabilities, specific personal financial information, and/or certain criminal activity will be
redacted if reasonably possible, or excluded if not. As applied to orders involving guardians ad
litem or the Tenancy Preservation Program, redaction or exclusion is not triggered by virtue of
such references alone but rather by language revealing or fairly implying specific facts about a
mental health disability. (6) Non-public contact information for parties, attorneys, and third-
parties are generally redacted.

The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve over
time. The prefatory text of each volume will reflect the most recent version of the criteria.

Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.

PUBLICATION

Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for anybody who wishes to receive new volumes by e-mail when they are released.
Those wishing to sign up for the listserv should e-mail Aaron Dulles (aaron.dulles@mass.gov).

Starting with Volume 12, an additional high quality version of each volume is also posted on
our website. These are not released via email because their file sizes are typically too large. High
quality versions are marked as such on their title page (near the bottom left) and have their own
digital signatures.

SECURITY

The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail
address dulles@)jd11.law.harvard.edu, and it has the following “fingerprint” identifier:

0C7A FBA2 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D

CONTACT US

Comments, questions, and concerns may be raised to any person involved in this project.
However, out of respect for the Court’s time, please direct such communications at the first
instance to Aaron Dulles (aaron.dulles@mass.gov) or Peter Vickery (peter@petervickery.com).
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
FRANKLIN, 88. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-8P-1277
FRANKLIN COUNTY REGIONAL HOUSING ) :
AND REDEVELOFMENT AUTHORITY, )
)
PLAINTIFF )
)
v. ) FINDINGS OF FACT,
) RULINGS OF LAW AND
BRIAN BUKOWSKI, ) ORDER
)
DEFENDANT )

This suimmary process case canie before the Court for a bench trial on October 8, 2021,
~ Plaintiff appeared through counsel. Defendant appeared and represented himself. Plaintiff seeks
possession pursuant to G.L. ¢. 139, § 19. Defendant filed an answer asserting certain defenses,
including a defense based upon an alleged failure of Plaintiff to provide a reasonable
accommodation. -
Based on zll the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds the following facts: Plaintiff resides at 60
I Street, #7, Turners Falls, .Massachusctts (the “Premises"), at the Winslow Wentworth House
(the “Property™), a congregate living facility with 17 studio apartments with shared bathrooms,
kitchen and other living spaces. To live at the Property, residents must meet certain criteria,
including income eligibility. The Franklin County Regional Housing and Redevelopment
Authority (“Housing Authority™) contracts v.lrith LifePath, Inc. (“LifePath™) to ensure that
residents get appropriafe support services. In turn, LifePath gets funding from certain state

agencies to provide services at subsidized elder properties. LifePath has staff on-site at the
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPIIEN, ss.
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NQ. 21-8P-1374
JOSEPH TACKIE-YAOBOI,
PLAINTIFF

ORDER FOR ENTRY
OF JUDGMENT

V.

GEORGE WHEELER,

e e et Yt Mt S e’ S St

DEFENDANT

This summary process action came before the Court [or a bench trial by Zoom on
October 21, 2021. Plaintift appeared with counsel. Defendant appeared self-represented.

Based on all the credible testimony. the other evidence presented at trial and the
reasonable inferences drawn therelrom, the Court finds the following:

Defendant moved into an apartment at 224 Berkshire Avenue, Spring(ietd,
Massachusetts {the “Preperty™) in 2017 pursuant to a written lease, On November 30, 2018,
U.5. Bank National Association {the "Bank™) became owner ol the Property by foreclosurc
deed, PlaintifT purchased the Property {rom the Bank on or about April 16, 2021,

Pluintifl testified that after purchasing the Property. he had a process server deliver a
notice to quit to Delendant. The notice he claims he had scrved was a 72-hour notice from the
Bank 10 Defendant dated February 28, 2020. At no time did he serve a notice 1o quit in his

own name after becoming owner of the Property.! Morcover, Defendant denies receiving the

* Plaintilf testified that he thouph the Bank’s notice 1o quil was sufficient and that there was no need to serve his
own notice.
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COMMONWEALTH OF MASSACIHUSETTS
THE TRIAL COURT

[HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO.2)-5P-2170

DELYS TORRES,
PLAINTIF

FINDINGS OF FACT, RULINGS
V. OF LAW AND ORDER
LUZ VARGAS AND WILLIAM FRANSECHI.

DEFENDANTS

B S R

This summary process action came before the Court on October 20. 202} lor a Zoom
bench trial, Plaintifl seeks to recover possession of 361 Qakland Stree(, Springfield,
Massachusetts (the "Premises™) from Defendants based on a no-fault termination of a tenancy.
Both parties appeared and represented themselves. The tenancy having been terminated without
fault of Delendants, the Court accepted Defendants” testimony at trial as an oral petition for 4
stay pursuant to G.L. ¢. 239, § 9. The hearing on the stay was consolidated with the trial on the
merits.

Based on all the credible testimony, (he other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds the following lacts: Plaintiff recently
became solc owner of the Premises. a single-family house, as part of divorce proceedings. Rent

is $1,100.00.' Defendants moved in approximalely four years ago when PlaintifT and her then-

! Delendant Vargas testified that rent was $1,200,00 at the outset of the tenancy but that Plaintiff's husband reduced
the rent 10 $1,100.00. [n her summary process complaint, PlaintiT claimed §1,100.00 in unpaid rent, which supports
Ms, Vargas® claim that the most recent agreed-upon rental amounl was $1,100.00.

1
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COMMONWEALTH OF MASSACHUSETTS
THE TRIATL COURT

BERKSHIRE, ss.
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-5P-1366

TARA JONES-NUTTING, )
}
PLAINTIFF )
}

V. ) FINDINGS OF FACT, RULINGS

) OF LAW AND ORDER

HEATHER MEYER, )
' )
DEFENDANT )

This summary process action came before the Court on October 14, 2021 for a bench trial
held over Zoom. Plaintiff appeared with counsel. Defendant appeared self-represented.

Based on all the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds the following:

Plaintilf owns a single-family home located at 87 Francis Avenue, Pittsfield,
Massachusetts (the “Property”). Defendant, whe is Plaintiff’s step-daughter, has resided at the
Property since December 2017 and continues to reside there today. By agreement in January
2018, the parties and Defendant’s then-boyfriend agreed to a purchase and sale agreement
whereby Plaintiff would sell the Property to Defendants. Defendants paid a $19,000 down-
payment and agreed 10 pay $600.00 each month beginning in January 2018 to pay the mortgage.
The agreement gave Defendants a year to secure a mortgage to pay the balance. Further, Plaintiff

reserved the right to sell to another party if Defendants did not obtain financing, in which case
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she would return the down-payment, although not the monthly payments made toward the
Plaintiff’s mortgage.

Defendants did not secure financing and did not consistently make the monthly payments
toward the mortgage. In February 2021, Plaintiff entered into a purchase and sale agreement to
sell the Property to a third-party. In March 2021, Plaintiff served Defendant with a legally
sufficient no fault notice to quit that expired on April 30, 2021. Defendant acknowledged receipt
of the notice. Plaintiff then timely served and filed a summary process summons and complaint.
Defendant did not file an answer.

At trial, Defendant offered into evidence photographs showing numerous conditions of
disrepair. She testified to water leaking from the roof and causing damage to ceilings and floors,
among other damages. Some of the rooms in the Property becamie unusable due to poor
conditions. She ¢laims to have sent notice of the conditions of the home to Plaintiff in late 2018,
approximately one year after she had taken possession of the Property. She concluded her
testimony by stating that she was simply looking for more time to move and that she did not
want to remain in the Property any longer than she needed to.

Laws protecting tenants from residing in substandard housing are not applicable under
the circumstances presented here. The parties in this case are family members and their
relationship was not that of 2 landlord and a tenant. They entered into a purchase and sale
agreement that included Defendant making a significant down payment toward the purchase
price. Defendant had the right to reside in the Property for a year while she attempted to secure
financing to complete the purchase, and with this right came the obligation to maintain the
Property. It was not until July 2021, when it was clear that she was not going to be able to

complete the purchase and that Plaintiff was going tc sell the house to a third-party, that
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-0758
STONY HILL PROPERTY LLC,
PLAINTIFF
v,

ORDER

LANA DOUGLAS,

!t gt e gt gt gt g

DEFENDANT

This matter came before the Court on November 9, 2021 on motions for emergency relief
tiled by each party relating to possession of 52 Biddle Street, Springfield, Massachuseuts (the
“Premises”), Plaintiff appeared through counsel. Defendant appeared and represented herself.

The Premises were occupied by Barbara Rankin prior to her death in October 2021.
Defendant is Ms. Rankin's daughter. She testified that she began taking care of her mother years
ago and has been residing in the Premises since 2017. Plaintiff’s agent claims to have been in the
Premises several times and saw no evidence that Defendant was living there. Plaintiff peints to
several documents signed by Ms. Rankin attesting to the fact that no other adult lived in the
Premises. There is no evidence that Defendant offered to pay or paid rent using her own funds
prior to November 2021,

After weighing the credibility of the witnesses and reviewing the evidence submitted, the
Coutt finds that there was never a meeting of the minds between Plaintif{ and Defendant as to
the terms of Defendant’s occupancy at the Premises and there is no credible evidence that

1
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establishes that Plaintiff was aware that Defendant was using the Premises as her primary
residence. Accordingly, the Court finds that Defendant does not have the legal status of a tenant,
Tt does not follow from this finding that Defendant is on the Premises illegally.
Presumably, her mother, who was the sole authorized tenant prior to her death, permitted
Defendant to stay at the Premises during her liletime. Accordingly, as Defendant is not a
trespasser, the Court will not enter an order that she vacate immediately. After weighing the

equities, the Court enters the following order:

l. Defendant must vacate the Premises no later than November 30, 2021,
2. Defendant shall gain no tenancy rights by virtue of the Court permitting her time
to move.

-

3. The $850.00 payment Defendant recently made to Plaintiff may be accepted by
Plaintiff for her use and occupation of the Premises for the month of November, and acceptance
of these funds will not establish a tenancy.

4, If Defendant fails to vacate on or before November 30, 2021, Plaintifl may file
and serve a complaint for contempt seeking as a sanction the immediate issuance of an execution
for possession.

SO ORDERED this|: {day of __/\ - 25 [~ -0 2021,

Jénathan J. Kang/First Justice

ce: Court Reporter

13 W.Div.H.Ct. 22



13 W.Div.H.Ct. 23



2. Though the court finds the defendant credible that he does not recall ever
receiving a certified letter from the plaintiff or its servicer regarding a face-to-face
meeting nor one taped to his door, the court is persuaded by the evidence that
the plaintiff did in fact send (certified) and post (taped to the door) such materials
in compliance with 24 CFR s.203.604,

3. Accordingly, the plaintiff shall be awarded possession of the premises. This is an
Order and not yet a judgment as the plaintiff has an outstanding claim for use
and occupancy. Per the plaintiff's request, it shall have ten days after the date of
this Order noted below to inform the defendant and the court if it wishes to have
an evidentiary hearing scheduled regarding said claim or whether it will be
dismissing said claim,

4. If the court and the defendant are notified that the plaintiff is dismissing its claim
for use and occupancy, the court shall immediately thereafter enter a judgment
for possession only against the defendant. If the plaintiff does not dismiss said
claim, an evidentiary hearing shail be scheduled by the clerk’s office to determine

how much, if any, use and occupancy is due the plaintiff,

So entered this day of - __,2021.

Robert FieMsociate Justice

Page 2 of 2
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, 85,
HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-5P-0304

CITY VIEW COMMONS I, )
)
PLAINTIFF )
)
\2 ) FINDINGS OF FACT, RULINGS
) OF LAW AND ORDER
KEITH PETERS, )
)
DEFENDANT )

This summary process action came before the Court for an in<person trial on
September 27; 2021, Plaintiff Defendant did not file an answer. The parties appeared for trial
represented by counsel.

Based on all the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds the following:’

Plaintiff owns an 8-unit property located at 83 Federal Street, Springfield,
Massachusetts (the “Property™). Defendant resides at the Property in Apartment 2B (the
“Premises”). On October 29, 2020, paramedics were called to the Premises and found
Defendanlt’s estranged wife, April Washington, bleeding from a cut on her hand. Plaintiff
contends that Defendant caused Ms, Washington’s injury and that his conduct constituted a
material violation of the lease provision prohibiting unlawful activities at the Property.

The Court was not presented witﬁ any direct evidence of what occurred between

Defendant and Ms. Washington on the night in question. No one other than Defendant and
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Ms. Washington witnessed the incident and neither of them testified at trial. The emergency
medical technician who responded to the scene, Taylor Ad_clson, was Plaintiff’s sole witness
with any first-hand knowledge. |

Mr, Adclson testified that he was dispatched to the Premises on October 29,2020 0n a
“priority two” call, meaning the call was erﬁergent but lights and siren were not needed. Upon
arriving, he observed that Ms, Washington had a two to three inch cut on her hand. He did not
observe any other injuries on Ms. Washington at that time {or, for that matter, at any
subsequent time). Ms. Washington initially told Mr. Adelson that she had cut her hand while
cooking. The paramedies transported Ms. Washington to the hospital and Mr. Adelson rode in
the back of the ambulance with her while Defendant rode up front.

During the ambulance ride, Ms. Washington said nothing to Mr. Adelson about the
cause of her injury, After arriving at the hospital, while waiting to be moved to a treatment
area, Ms. Washington continued to remain silent about the cause of her injury. Mr. Adelson
testified that only after Ms. Washington had been moved to a treatment room, with Defendant
remaining back in the waiting area, did Ms, Washington make a statement suggesting that
Defendant caused her injury, Mr. Adelson estimated that approximately 30 to 45 minutes had
elapsed between the time he first interacted with Ms. Washington at the Premises and her
statement in the treatment room implicating Defendant.

Defendant contends that the statement purportedly made to the Mr. Adelson is

 hearsay, as it is offered to prove the conduct that constitutes the lease violation underlying this
gviction case. Plaintiff argues that the statements made by Ms. Washington fall into the
“excited utterance” exception to the rule against hearsay evidence. See Mass. G. Evid, §

803(2) (2021) (“a judge has broad discretion in determine whether a statement qualifies as a
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spontaneous utterance”). A statement qualifies as an excited utterance when “(A) there is an
occurrence or event sufficiently startling to render inoperative the. normal reflective thought
proccsses of the observer, and (B) the declarant’s stateraent was a spontaneous reaction to the
gceurrence or event and not the rcsullt of reflective thought. Id. See also Commonwealth v.
Santiago, 437 Mass. 620, 623 (2002). “The statement itself may be taken as proof of the
exciting event,” Commonwealth v. Nunes, 430 Mass. 1, 4 (1999). See also Commonwealth v.
King, 436 Mass, 252, 255 (2002),

“ITlhere can be no definite and fixed limit of time [between the incident ami the
statement]. Each case must depend upon its own circumstances.” Commonwealth v.
MecLaughlin, 364 Mass. 211, 223 (1973), quoting Rocco v. Boston-Leoder, Inc., 340 Mass.
195, 196-197 (1960). Statements need not be strictly contemporaneous with the exciting
cause. See Comnionwealth v. Cr awfard 417 Mass, 358, 362 (1994) (a child's statement five
hours later correctly admitted). See also Commonwealth v, Grant, 418 Mass. 76, 81 (1994)
(same). “[A] declarant may be under the stress of a startling event without appearing tc be
frantic or cxcitcd_.” Commonwealth v, Wilson, 94 Mass. App. Ct. 416, 422 (2018).

In this case, Mr, Adelson arrived at the Property after some indeterminate amount of
time haci passed since the incident had occurred. Once Mr. Adelson began attending to M.
Washington, approximately 30 to 45 minutes elapsed before Ms. Washington made the
statement in question. Plaintiff contends that the passage of time can be explained by the fact

that Ms. Washington waited to be outside of Defendant’s presence to implicate him.*

! A senjor executive from the company that manages the Praperty stated that Ms. Washington is legally blind,
Plaintiff asks the Court to draw an inference that Ms, Washinpgton did not know if Defendant would be able ta
overhear her (for example, riding in the back of the ambulance while Defendant rode in the front seat), Plaintiff
praduced no admissible evidence to support the claim that Ms. Washington is legally blind, nor can the Court
conclude without additional evidence what the label “legally blind” actually means about her ability to see.

3
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COMMONWEALTH OF MASSACITUSETTS
THE TRIAL COURT

HAMPSHIRLE, S5, HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-8P-1727

GZS REALTY I,

PLAINTIFF
FINDINGS OF FACT,

RULINGS OF LAW AND
ORDER

v,

AMANDA VAZQUEZ AND HECTOR VAZQUEZ,

L M

DEFENDANTS

This summary process case came belore the Court for an in-person trial on
November 13, 2021, PlaintifT appearcd through counsel. Defendants appeared and represented
themselves. PlaintifT seeks possession based on non-paymeni of rent. Delendants did not file an
answer.

Rased on all the credible testimony, the other evidence presented at trial and the
reasonable inferences drawn therefrom, the Court finds the following lacts: Plaintilt owns the
rental unit where Defendants reside at 47 North Main Street, 1A, South Hadley, Massachusetts
(the “Premises™). Alter expiration ol a one-yeay lease agreement commencing in February 20135,
Defendunts beecame tenants al will, Defendants concede that the amount ol unpaid rent claimed
by PlaintiT, namely $6,475.00 (seven months at 2 rate of $925.00 per month) is accurate. !
Plaintifl sent a legally sufficient notice to quit, which Defendants acknowledge receiving.
PlaintilT has satisfied its prima facie case {or possession and damages in the amount of

$6.475.00.

} Delendants obtained rental assistance through Way Finders in January 2021 which paid the rental arrcars and court
costs, Defendants report that they were recently deemed ineligible lor additional assistance,

I
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Deflendants testified that some repairs are needed in the unit, but they admit that “nothing
major” is wrong. Plainti{{’s property manager testified that he has not received notice of any
requests or repairs that were not compleled. In essence, Defendants understand that they owe the
money but due to various personal circumstances, they have no present ability to pay.
Accordingly, based the foregoing findings and rulings, in light of the governing law, the
following ovder shall entet;

[. Judgment for possession and damages in the sum of $6,475.00, inclusive of court

costs, shal} enter in favor of Plaintiff,?

2. lixecution (eviction order} shall issue pursuant to Uniform Summary Process Rule |3,

SO ORDERED this 174 day of ”ove.m,bér 2021,

Jo#athan I, Kane, Pirst Justice

cc: Court Reporter

2 |f Defendants become cligible for additional rental assistance and can demonstrate that they have an application for
rental assistance pending, they may lile and serve a molien lor stay of eviction.

2
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION

AJAY PATEL,

Plaintift,
\L DOCKET NO. 21SP02291
RONALD WINSTEAD,

Defendant.

ORDER

‘This matter came beltore the court on November 18, 2021 for a hearing on the defendant-
tenant’s motion to stop the levy (use) of the execution to move him out of the apartment today at
1:00 p.m. Both parties appeared at the hearing and were self-represented. A representative of
Waylinders also appeared at the hearing,

A defuuli judgment in this no-fault cviciion case entered against the tenant on October
12, 2021 for possession, unpaid rent, and costs. An execution issued on QOctober 29 and the
deputy sherift served the tenant with a forty-eight hour notice. Mr. Winstead testified that the
only notice he reccived in this cases was the forty-gight hour notice. He did not receive the
sunumons and complaint served by the deputy sherifT at his last and usual address and by mail,
the notice of the court date sent by the Clerk’s Office, or the default judgment also sent by the
Clerk’s Office. e reported that there had been problems with the mail boxes at the property,
The representative of Way finders reported that the tenant’s rent has been paid to the landlord
through November 2021, but there appear 1o be some diserepancies in the ascount and the
landlord may have been overpaid.

After hearing, the following orders will cnter;
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
HAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21SP1420
DIPLOMAT PROPERTY MANAGER, LLC,)
)
PLAINTIFF )
) FINDINGS OF FACT,
v. ) RULINGS OF LAW AND
) ORDER FOR JUDGMENT
CARMEN DEJESUS, )
)
DEFENDANT )

This summary process case came before the Court for an in-person bench trial on
Qctober 8, 2021 and October 21, 2021. Plaintiff appeared through counsel. Defendant appeared
and represented herself. Based on all the credible testimony, the other evidence presented at trial
and the reasonable infe;‘ences drawn therefrom, the Court finds and rules as follows:

In January 2021, following a foreclosure on a receiver’s lien, Plaintiff became the owner
of a two-family home at 80-82 Silver Street, Springfield, Massachusetts. At the time of
Plaintiff's acquisition of the property, Defendant was rcsiding on the first floor, known as 80
Silver Street (the “Premises”), Defendant claims that she paid $794.00 monthly in rent to the
previous owner. She has not made any payments to Plaintiff. Defendant is disabled and has
multiple chronic health issues.

After Plaintiff acquired the Premises, it servedl a legally adequate no-fault notice to quit

on Defendant and another' dated March 22, 2021. The notice purported to terminate Defendant’s

1Defendant represented that Carmen M, Rosa has nat resided in the house for a lengthy period of time and has no
intent of fiving there. Without objection, Ms, Rosa shall be dismissed from this case,

1

13 W.Div.H.Ct. 33



tenancy on May 1, 202]. Defendant does not contest receipt of notice. The Court finds the
notice to quit to be legally sufficient.

In its complaint, Plaintiff seeks payment for use and nccu;;ation at a rate of $400.00 per
month “or an amount to be determined at trial” beginping in the month of March 2021: Defendant
concedes that she has not made any rent payments to Plaintiff, She explained that she received a
letter from Plaintiff’s law firm, signed by a lawyer on the law firm’s letterhead, notifying her that
the property had been sold and to call him. She called the lawyer and testified cr(_:dibly that she
was confused and though the person to whom she was speaking was the new landlord, She said
the person on the other end of the phone never asked her to pay rent and said only that she had to
vacate so that the house could be torn down “to its bones” and renovated.,

Defendant {iled an answer with counterclaims for interference with quiet enjoyment,
unfair and deceptive practices and breach of the implied warranty of habitability. She and her
sister, Maria Nunnally, testified credibly about significant conditions of disrepair that existed at
the Premises at the time Plaintiff acqnired it. Plaintiff’s sole witness, a licensed real cstate broker
who specializes in lender-owned properties ("Mr, Kulyak”), testifted that his agency was
assigned this property through an electronic database, His job was to facilitate maintenance and
repairs and then to market and sell the property. He visited the property after Plaintiff became the
owner but at that time had no contact with Defendant and did not c:lu an interior inspection. As a
consequence, Defendant’s testimony regarding the conditions at the Premises when Plaintiff
became the owner was not rebutted with reliable evidence.

On April 29, 202, approximately three months after Plaintiff acquired the Premises, the
City of Springfield Code Enforcement Department conducted an inspection of the Premises. The

inspector issued a report citing numerous code violations, including:
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¢ [nfestation of mice and large amount of mouse feces in kitchen and rear bedroom

» Rear door screwed shut

o Smoke detectors missing or defective

e Kitchen ceiling, watcr damaged ceiling tiles, walls with broken plaster and
incomplete installation of drywall

* Floor coverings

»  Windows with defective paint

e Screen door

e Porch paint peeling

e Littered yard

e Unsanitary conditions in one bedroom

= Sagging ceilings

e Excessively hot water

Mr, Kulyek testified that he sent the Code report to a third party vendor who addressed
the emergency violations first (smoke detectors and back door) and then made the bala;’lce of the
repairs. Mr. Kulyak submitted evidence that the emergency work was done on April 31, 2021
[sic] and the other work was invoiced on May 25, 2021.2 Mr. Kulyak did not directly supervise
the work but testified that he assumed the work was done because lie received invoices, At o
time did Mr. Kulyak or anyone else on behaif of Plaintiff inspect the vendor’s work to ensure it
was done adcquétcly. -

Defendant and her sister testified credibly that, although some of the work was
completed, defects remained, They testilied that the holes in the floors that allowed mice and
other vermin to enter the Premiscs were never plugged. For example, they fcstiﬁed that although
the kitchen floor was replaced, it was done poorly and the contractors never moved the stove but
instead installed flooring around it. As a consequence, the hole in the floor behind the stove was
never addressed. The hole in the closet {loor in the second bedroom likewise was not repaired.

Defendant and her sister testified that, as a result, the serious rodent infestation continued

2 The invoice does not indicate when the work was actually done,

3
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" unabated after Plaintiff’s contractor made repairs.”

Plaintiff contends that the vendor’s work must have been adequate because the City did
not further cite Plaintiff after the repairs had been made. This argument is specious, however,
because there is no evidence that the City returned to do a re-inspection of the Premises to ensure
the violations had been corrected. Plaintiff did not produce a compliance letter relating to the
April 29, 2021 inspection or any other evidence indicating that the City actually approved of the
repairs,

The City returned to the property following a sewage backup in the basement that
occurred in July 2021, The house was condemned and Plaintiff placed Defendant in temporary
alternative housing. After this incident, Plaintiff made the necessary repairs and, following a
reinspection of the basement on August 9, 2021, the City found that the violations relating to the
sewage backup had been corrected. At that time, the City did not enter or inspect the first floor
that had been the subject of the April 29, 2021 code violation report.

Following the basement repairs in August 2021, Mr. Kulyak entered the Premises for the
first time. He did a walk-through with Ms. Nunnally, who peinted out the condition of the back
bedroom, the mice infestation, and other issues. Mr. Kulyak testified that some of the remaining
issues, such as damaged flooring where a window air conditicner leaked and the bedroom with
the nesting rodents, were Defendant’s responsihility. |

Based on the credible, admissible testimony and the evidence presented at trial, and the

reasonable inferences drawn therefrom, the Court finds that serious conditions of disrepair

3 The condition of the back bedrooin was deplorable. Mice and perhaps squirrels or other wild arimals apparently
aested in the room after gaining access through the hole in the closet, Defendant, who is in a wheelchair, simply
closed the door and didn't go into the room for months. Although the inspection report cited Defendant for
unsanitary conditions in that bedroom, the Court finds that he cause of the conditions was the hole in the closet that
went unaddressed even after the City’s inspection.
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existed when Plainti{f acquired the property. Plaintiff made no effort to address conditions of
disrepair until the code violations were discovered upon the City’s inspection’in April 2021, As a
result, the Court infers that the code violations cited by the City were present since the inception
IofPla intiff"s ownership. From January 2021 through April 2021, then, Defendant was living
without functional smoke detectors and a second means of egress. Even after the balance of the
violations were reportedly repaired in May 2021, conditions of disrepair remained, particularly
the serious rodent infestation. Even though Plaintiff asserts that the rodent infestation is
Defendant’s responsibility, the Court finds that the rodents entered through holes in the floor that
werc never repaired, Plaintiff's disregard for its respensibilities as a landlord is particularly
egregious given that Defendant is seriously ill and wheelchair bound, No representative of
‘Plaintiff inspected the Premises or even spoke to Defendant directly until afler the sewage
backup in July 2021.

Defendant is a tenant at sufferance with legal rights to a habitable dwelling. See Meikle v
Nurse, 474 Mass. 207, 214 (2016), citing Hodge v. Klug, 33 Masg App. Ct. 746, 754 (1992) (“the
statute would be defanged if a tenant at sufferance could not employ its macl.lincry”).“ Under
G.L. ¢. 239, § 8A, the Court finds that Plaintiff is liable for interfcring_with Defendant’s right to
quict enjoyment. A landlord *that directly or indirectly interferes with the quiet enjoyment of any
residential premises by the occupant™ violates G.L. c. 186, § 14. See Youghal, LLC v. Entwistle,
484 Mass, 1019, 1023 (2020}, guoting Doe v. New Bedford Housing Aurh., 417 Mass. 273, 285

(1994). The statute does not require that the landlord act intentionally to interfere with an

4 Plaintiff erroneously contends that Defendant is collaterally estopped from raising code violations that were cited
by the City and repaired. First, there is no evidence that the condiions cited by the City in April 2021 were
adequately repaired, Second, even if Dcfendant was exercising her right to enforce the State Senitary Code pursuant
to G.L. c. 1111, she does not relinquish her right to seek compensatory damages for the conditions of disrepair,
Defendant was not obligated 1o bring cross-claims against Plaintiff in the City code case and she is within her legal
rights to asser counterclaims in this summary process case.

5
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occupant’s right to quict enjoyment. A--Ziab v. Mourgis, 424 Mass. 847, 850 (1997), Rather,
liability under the covenant requires only "a showing of at least negligent conduct by a landlord."
Id. Here, the Court finds that the conditions of disrepair were pervasive for several months, and,
despite Plaintiff's payment of invoices to a contractor to address the issues, the conditions were
not adequately addressed. Using the last rental rate at the time Plaintiff acquired the Premises;,
namely, $794.00, statutory damages for a violation of G.L. ¢. 186, § 14 are equal to three
months’ rent, or $2,382 % Plaintiff’s conduct was willful and knowing as that phrase is used in
Chapter 93A. Accordingly, Defendant is eatitled to treble damages,

Plaintiff is entitled to offset the damages due Defendant by the unpaid use and
occupancy. In its cor’nplaint, Plaintiff seeks use and occupation at the rate of $400.00 per month
or an amount determined at trial, Because the Court finds that the serious rodent infestation was
not corrected until the date ol trial, when Ms. Nunnally testified the back room was finally
cleaned out, the Court will apply the $400.00 rate for use and occupation from Mareh 2021
| through October 2021. Beginning in November 2021, the use and occupancy rate shall be
$1,100.00, which is the fair rental value of the Premises in habitable condition as demonstrated at
trial.

Accordingly, based the foregoing findings and rulings, in light of the governing law, the
following order shall enter:

1. Defendant is entitled to damages in the amount of £7,146.00.

2. Plaintiff is entitled to $3,200.00 in use and oceupancy through October 2021. Plaintiff

is entitled to $1,100.00 beginning in November 2021.

% The Court determines that damages for interference with quiet enjoyment yields a greater recovery that the
damages available under the warranty claim.
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3. Judgment shall enter for Defendant for possession and damages in the amount of
$2,846.00.° Payment of the judgment amount shall be made to Defendant within
thirty (30) days.

SO ORDERED this -2 day of NMou Ak 2021,

Qonatbaw O Auna

I¥%n. Jonathan J.&Kane, First Justice

cc: Court Reporter

& The figure accounis inéludes unpaid use and occupancy of $1,100.00 for November 2021, Any payments made by
Defendant toward use and occupancy since the irial date shall be added to the judgment amount,

7
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
HAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-0224
VU NGUYEN, )
)
PLAINTIFF )
) RULING ON PETITION FOR
v. ) ATTORNEYS’ FEES AND
) ORDER FOR FINAL JUDGMENT
GRISELLE RESTO, )
)
DEFENDANT )

This matter is before the Court on Defendant’s post-trial petition for an award of
attorneys’ fees and costs. Following a bench trial, the Court issued a written decision on
September 17, 2021 finding that Defendant was entitled to judgment for damages in the amount
of $24,953.14, plus costs and reasonable attorneys’ fees as a result of Plaintiff’s violations of
law. After considering Defendant’s petition for attorneys’ fees and Plaintiff’s opposition thereto,
the following final judgment shall enter:

In calculating the amount of an award of attorneys’ fees, a court should normally use the
“lodestar” method. Under the “lodestar” method, “[a] fair market rate for time reasonably spent
in litigating a case is the basic measure of a reasonable attorney’s fee under State law as well as
Federal law.” Fontaine v. Ebtec Corp., 415 Mass. 309, 325-26 (1993). However, the actual
amount of the attorneys’ fees is largely discretionary with the trial court judge. Linthicum v.
Archambault, 379 Mass. 381, 388 (1979). An evidentiary hearing is not required. Heller v.

Sitverbranch Const. Corp., 376 Mass. 621, 630-631 (1978). In determining an award of
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attorneys’ fees, the Court must consider *the nature of the case and the issues presented, the time
a'nd labor required, the amount of the damages involved, the result obtained, the experience,
reputation and ability of the attorney, the usual price charged for similar services by other
attorneys in the same area, and the amount of awards in similar cases. Linthicum at 388-389. See
Heller, 376 Mass. at 629 (“the standard of reasonableness depends not on what the attorney
usually charges but, rather, on what his services were objectively worth. Absent specific
direction from the Legislature, the crucial factors in makiﬁg such a determination are: (1) how
long the trial lasted, (2) the difficulty of the legal and factual issues involved, and (3) the degree
of competence demonstrated by the attorney™) (citations omitted).

The Court reviewed the affidavit of Attorney Christa Douaihy and supporting documents
and notes that Defendant’s counsel does not dispute Attorney Douathy’s hourly rate charged in this
case of $275.00. Although the legal issues were not unusually complex, the factual evidence was
considerable and the case required numerous court appearances over a number of months, as well as
a bench trial that extended over two days. The Court finds that the 75.6 hours she expended on this
case are not excessive, nor are the costs of $36.34. Accordingly, after considering all of the factors
set forth above, the Court awards Plaintiff a reasonable attorneys’ fee and costs in the amount of
$20,826.34. The award of aftorneys’ fees is without interest. See Patry v. Liberty Mobilehome

- Sales, Inc. 394 Mass. 270, 272 (1985).

In light of the foregoing, and the Court’s findings, rulings and order entered on

September |7, 2021, the Court hereby orders that final judgment shall enter for Defendant in the

amount of $24,953.14 plus statutory attorneys’ fees and costs in the amount of $20,826.34.
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R ,
SO ORDERED this 3°  day of Ao verFn 2021.

Ighathan J. Kane,First Justice

cc: Court Reporter
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another resident, The Courl held that, given the tenant’s disability, before the landlord could
conclude that “*a disabled tenant poses “a significant risk to the health or safety of others than
cannat be climinated by a modification of policies. practices or procedures, or by the provision
of auxiliary aids or services.” [it had o] make an individualized must make an individualized
assessnient, based on reasonable fudgment that relies on current miedieal knawiedge or on the
hest available objective evidence to ascertain: the nature, duration, and severity of the risk; the
probability that the potential injury will actually occur; and swhether reasonable modifications of

policies. practices, or procedures will mitigate the risk." fd. at 835 (citations omitted).

In this case. the evidence shows a causal link between Defendants' _
_ andl the fease violations, See Moretalara v. Boston Housing Awthoriiy,

99 Mass. App. Ct. I, 11 (2020) (lcnanl presented facially plausible case that her disabilities were
causally relaied (o the lease violations).? The Court next considers, given the nature and sevetity
of the risk. what is the probability that injury will actually occur il measures are taken to manage
the Defendants® disabilities. Bath Defendants testitfied as to the treatment they are receivingl
_ and the therapist letter suggests that they are following through with their
treatmient. In the approximately one year since termination of the tenancy and trial, there is no
evidence of additional Jease violations. This provides support {or Defendants’ contention that
appropriate treatment can reduce or eliminate the risk of similar lease violations in the future,
The Court coneludes thay Defendants should be allowed the opportunity to prove that

they cun abide by the terms of their lease. They have a strong interest in maintaining their

3 To be clear, accommodating Defendunis does not climinaie or rewrnite their legal obligations, If they engape in
conduct that constitutes a material lease violation despite the accommodation, Plaintiff is not precluded from making
another effort 10 terminate their tenancy,
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tenancy and their Section 8 rental subsidy._

-. Displacing the family would likely have significant adverse impact on the well-being

of the child,

Accordingly, based the foregoing findings and rulings, in light of the governing law, the

lollowing order shalf enter:

1. Decfendants shall be referred to the Tenancy Preservation Program to condtict an

intake.

t.a

Defendants shall not (a) use or maintain any fire pit on the property, (b) use or store
any fireworks on the propetty, (c) cngage in any criminal activity on the property, (d)
substantially interfere with the quiet enjoyment of other residents or their guests, or

(¢) substantially interfere with the management of the property.

‘ad

If Plaintiff alleges a material violation of the terms set lorth in the previous
paragraph, it may [ile and serve a motian far entry ol judgment, providing Defendants
{or their counsel, il his limited appearance has not been withdrawn) with a detailed
statement ol the alleged violations, a list of witnesses and the substance of the
testirmony it expects such witnesses to provide,

4. 1f Plaintiff has not filed a motion for entry ol judgment by June 1, 2022, this case
shall automatically be dismissed with prejudice and Defendants® tenancy shall be

reinstated,

SO ORDERED this ] day of D;umbff 2021

Hai. Jonathan J. Kéhe, First Justice

ce: Court Reporier
Tenancy Preservation Program Berkshire County
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when he had no penmanent address, he asked Ann, a cousin, if he could stay in one af the
apartments at 58 Madison Avenue, Because no rooms were available, she allowed him to stay on
the back porch, an unheated three-season room where he continues to reside.,

Michael testified that Ann allowed him to occupy the porch in exchange for performing
services around the house. He claims that he mowed the lawn, removed snow and maintained the
furnace. He said he also drove Ann around to do errands and did Hght cooking and cleaning. tis
testimony was contradicted by Thomas Roberts, a former resident on the 56 Madison Avenue
side of the Property, who testiticd that he was essentially Ann's companion and took care of the
Property on her behalf, including lawn mowing and snow removal. Michael produced no
credible evidence to support his contention that he performed regular or significant services in
licu of paying rent. e likely did some chores around the Property periodically, and he likely
drove Ann to do her errands, but the Court concludes that he did these things out of gratitude for
the kindness shown him and because Ann was family, not as a bargaincd-for exchange of value
in licu of rent.

The Court {inds that no tenancy existed between Michael and Ann. There is no credible
evidenee that Ann intended to create a tenancy with Michael, and given the lack of
consideration, the Coun concludes that no contractual arrangement existed between them.
Michael's status is that of o guest.' The fact that he moved into the back porch over a decade ago
docs not change the Court's analysis. A guest does not become a tenant by the mere passage of

time without more.

Y Mlichael’s use ol an unheated porch as his bedroom supports the notion thal his occupancy was a gratuitous
arrangemenl, much like staying on a couch in the basemenl or living room. Mareaver, in reaching iis decision, the
Court did not give much welight to any statements Ann McCaffrey made that were adimitied as staicments of a
deceased person pursuant to G.L. ¢, 233, § 65.
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Although Michael acknowledges receipt ol notice demanding that he vacate, he correetly
points out that Plaintif"s termination letter notifies him that he must vacate the premises he
holds “as tenant,” The identification of an occupant as a tenant in a notice of termination might
be dispositive ol the occopant’s legal status in some circumstances, but not in this case. The
evidence cleatly supports the Court’s conclusion that Michael was not a tenant, and it would be
an injustice 1o Plainliff to decide that its lawyer’s notice of termination idemtifying Michael as a
tenant outweighs by itself the bulk of the evidence to the contrary.

Recause the Court finds that Defendant is a guest with no riphts of a tenant, Defendant is
not entitled to raise delenses and counterclaims pursuant to G.L. c. 239, § 8A to defeat Plaintifl"s
claim to possession, Accordingly, because the Court {inds that Plaintifl established its prima
facie case for posscssion. the Court hereby orders that judgment for possession shall enter in
favor ol Plaintiff. An execution may issue upon written application after expiration of the

statutory appeal period.

i
SO ORDERED this 7 day of [ ¥c £ rmboae 2021,

Hdf. Jonathan J, Kdne, First Justice

ce: Court Reporter
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should have considered whether Plaintiff s letter dated April 27, 2020 constitutes a violation of
Chapter 63. Accordingly, Deflendants” motion 10 reconsider is allowed.
Scction 3{a) of Chapter 65 recites:
“Notwithstanding chapter 186 or chapter 239 of the General T.aws or any
other gencral or special law, rule. regulation or order to the contrary, a
landlord or owner of a property shall not, for the purposes ol a non-essential
cviction for a residential dwelling unit: (1) ferminate a tenancy; or {ii) send
any notice, including a notice 1o quit, requesting or demanding that a tenant
ol a residential dwelling unit vacate the premises.”

The term “non-essential eviction™ is defined in Chapter 63, § 1 as “an eviction: (i) for
non-payment of rent; (i) resulting from a foreclosure; (iii) for no fault or no cause....” llere, the
Court lnds that the lerter Plaintiff sent to Defendants on April 27, 2020 constitutes a “notice ...
requesting or demanding that a tenant of a residential dwelling unit vacate the premises.”™
Consequently, the Court concludes that the letter violated Chapter 63.!

Plainti(F's act of sending a letter asking that Delendants vacate at a time when no fault
evictions were prohibited by taw constitutes serious interference with quiet enjoyment pursuant
to G.L.. ¢, 186, § 14. Damages for a violation of G.L. ¢. 186, § 14 are the greater of actual and
consequential damages or three month's rent. Here, the Court finds that Ms. Guz (who is the
only defendant to appear and testify) suffered miinimal actual and conscquential damages.
Although Ms. Guz testified that the April 27, 2020 letier “made her sick™ and caused greal
anxicty, the Court finds that, on balance, the distress about which Ms. Guz testified upon receipt

of the letter was caused by various factors, including the breakup of her marriage, her financial

challenges, and the recent loss of her home to foreclosure. Plaintiff’s leiter was not outrageous or

! Plaintifl"s leter, sent by its president, Slephen Shahabian, recites in pamt, that 1 really don’t want the sheriff 1o
come 1o your door with movers and a moving van, [ beg you for the sake of Nessa please [ind another place to live.”

2
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offensive and in fact conveyed concern for the well-being ol the family. Accordingly. the Court
linds that 1he cvidence does not support an award of damages (or emotional distress.

The calculation of statutory damages of “threc month’s rent” under G.1.. ¢, 186, § 14 is
complicated. The parties never agreed upon a rental rate for Defendants® occupation of the home
after Plaintifl”s purchase. Lot rent is not an appropriate ineasure of damages in this case because
it is the park operator, not the homeowner following torectosure, that charges and is entitled (o
collect ot rent.? The Court concludes that the proper measure of damages under G.L. ¢, 186, § 4
is the fair rental value of the home.

In its First Amended Complainl, PlaintifT demanded use and oceupation at a rate of
$1.000.00 per month. At trinl, Plaimiff s president testilied that, after conducting further
reseurch, he determined that the fair rental value of the home is $1,300.00 per month. He elaimed
that he spoke to a real estate broker (who was not a witness at trial), scanned the Multiple
Listings Service, reviewed advertisements and contacted other manulactured home parks to leamn
about comparable sates. He admitted that his personal experience renting mobile homes is
limited. having only rented one time in the past 10 a disabled veteran for whom he guve a
discounted rent. The Court finds the testimony insufficient to support Plaintiff’s contention that
the fair rental value of Defendants’ home is $1.500.00 per month. Instead. the Court will adopt
the rate of' $1,000.00 sct forth in the First Amended Complaint, which is the figure of which
Delendants had notice prior to trial and could have challenged had they elected to do so.
Consequently, the statutory damages award shall be three months’ rent for a total of $3,000.00.
PlaintifT s atlempt to have Defendants vacate during the Massachusetts eviclion moralorium in

effect in April 2020 constitutes an unfair and deceplive practice under G.L. ¢, 93A. Plaintif("s

2 Plaintiff implicitly recognized this duality becausc. alter seeking lot rent at the outset of the case, it filed a Firsi
Amended Complaint asking instead for payment for Defendants” use and o¢eupation of the bome.

-
a
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conduct was wiltlul and knowing. Accordingly, the damages awarded Defendants shal! be
doubled,?

For the toregaing reasons, the [ollowing order shall enter:

[. The Court's Findings of act, Rulings of Law and Order dated September 13, 202
shall be amended to reflect that Defendants are entitled to entry of judgmient in the
amount of $6,000.00, plus costs and reasonable artorneys” fees.

2. Defendants may submit, wilhin fifteen days of reccipt of this order, a petition for
attorneys’ fees and costs, together with supporting documentation. Plaintiff shall have

filteenn days to respond.

3. The Court shall thereafter rute on the pleadings and issuc a final order for entry of
judgment.
SO ORDERLD.

DATE: H/’?/ 70/ By: Qﬂ)tdﬁfd& C} ARare

¥on. Jonathan J. & ane, First Justice

ec: Court Reporter

3 Plaintiffs letter is hol culrageous or egregious. Although a misapprehension of the law is not a defense o 2 G.L. ¢,
93A claim, it is a factor in this Counl's determination of whether the Plaintifl™s conduct was sufficiently egregious to
warrant treble damaees. In this case. the Court clects nol 1o award trebie damages.

+
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

FRANKLIN, ss5 HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-SP-2446

PERVEZ HAI
PLAINTIFF

ORDER FOR ENTRY OF
JUDGMENT

Y.

JENNIFER O’KEEFE AND
DAVID O'KEEFE,

Tt N T et Tt et o Smt

DEFENDANTS

This summary process action came belore the Court on December 3, 2021 for an in-
person bench trind, Plaintiff appeared through counsel. Delendants did not appear. Upon filing a
Rule [0 affidavit, default judgment shall enter in favor of Plaintiff. Because Plaintiff requests
that the Court enter a judgment that includes unpaid use and occupation.! Because Plaintiff
purchased the subject premises at 24 Pleasant Street. Deerfield. Massachusett(s (the “Property™)
following foreclosure, no usc and occupation rate has been established.

Plaintilf called a witness to testify as to the {air rental valuc of the Property. Donald
Mailloux, a licensed realtor. testified that he has been in the business of establishing lair market
and lair rental values of residential propertics for 3| years. He is familiar with the subject
premises because he was the listing agent swwhen Defendants purchased the property in 2009,

Based on his credible testimony. the value ol 2 four bedroom single family home rental in

! Plaimtiff s counsel represents that Defendants are on netice that PlaintifT is seeking damages for unpaid use and
accupancy from previeus Court appearances at which Defendants appeared,

1
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Deerficld is between $1.600 and $2,200 per month. Because he was not able to do an interior
inspection, he is unawarce of the econditions inside the Property, but characterized the exterior as
“unkempt.” Accordingly, the Court determines that §1,600.00 as the fair rental value of the
Property.

Defendants have paid no use and oceupancy since Plaintiff purchased the Property on
Fecbruary 2, 2021, ten months ago. Judgment will therefore enter for possession and $16,000.00
in use and occupation damages. Defendants shall pay $1,600.00 each month beyond December
2021 that they remain in possession. ]I Defendants wish to contest the Court’s findings as to use
and occupation charges, they may (ile a motion to reconsider this order within ten (10) days.

SO ORDERED this Eihday ol December 2021.

HéA. Jonathan J. Kéne, First Justice
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss, HQUSING COURT DEPARTMENT
WLSTERN DIVISION
DOCKET NO. 21-SP-1907

POAH COMMUNITIES. LLC, AS
LESSOR AND POAII DOM
NARODOWY POLSKILLC,

PLAINTIFFS

QRDER
V.

TERESA SANTIAGO,

et - e - .- . .

DEFENDANT

The parties came before the Court on December 8, 2021 ollowing a failed Housing
Specialist Mediation. Plaintilt appeared through counsel. Deflendant appeared with her guardian
ad litem ("GAL™). Community Legal Aid previously represented Defendant on a limited
appearance but withdrew as counsel and did appear today.

Because Defendant’s GAL is not authorized to act as her legal counsel, the GAL shall
seek counsel for Defendant, whether through Community Legal Aid or otherwise. The Court
shall permit any counsel entering an appcarance in this matter to file an answer and requests for
discovery by Deeember 24, 2021 without further motion.

The parties shall return to Court on January 13, 2021 at 9:00 a.m. for an in-person
Jjudicial case management conference.

SO ORDERED this _/ U#t\ja_v of December 2021,
CQonathan C). Aane

HOn. Jonathan J. Kane, First Justice

cc: Court Reporter
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agreement or pay the rent. nor did she vacate after June 30, 2021, Based on Lhe foregoing.
Plaintitt’ has cstablished its prima facic case for possession.

Defendant did not filc an answer, She concedes that she has never made a payment for
her use and occupation of the Premises to Plaintifl, She testified that although PlaintilT made
certain repairs after acquiring the Premises, it did not finish the work. Delendant contends that
the windows are drafiy. that a meld-like substance remains on the leli-hand side of the basement
and that there is no door between the basement and the bulkhead deors. She did not offer any
documenlary or photographic evidence to support her elaims that additional repairs are
necessary. Based on her testimony alone, the Court [inds that the alleged defeets are not
suibstantial conditions of disrepair and do not constitute a legal defense to PlaintilT's claim for
possession. Accordingly. Plaimtift is entitled to judgment for possession.

Becausc this is a no-fault eviction case, Delendamt has a right 1o request a slay of
execulion pursuant to G.L. ¢, 239, §§ 9-11. In order 1o be eligible for the statutory stay,
Defendant must pay Delendant must puy all outstanding use and occupancy and, in addition, she
must pay for her use and occupation for the duration of the stay. In order to establish the
appropriate amount of use and occupancy due. the Court accepted the testimony of 1wo witnesses
called by Plaintift (o establish the falr rental value of the Premises. Peter Houser, the principal of
Plainti(l and un experienced real estate investor, testilicd that the Premises, a four-bedroom eape
with a garage in the Sixieen Acres neighborhood. would rent for ut least $1,800.00 per month il
fully renovated. Anthony Witman, an experienced properly manager with extensive experience
leasing residential properties in the Springtield arca. showed comparable rentals and testified that
the fair rental value of the Premises i newly renovated would be $1,795.00 to $1,995.00 per

month. Based on the foregoing, and in light of the monthly rental rate of $1,550.00 offered by

13
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Plaintiffin its May 28, 2021 letter, the Court linds that the appropriate rate of use and occupation
payments for the Premises is the $1,550.00.

[f Defendant sccks additional time to move, she must file and serve a motion for stay of
execution, In order to be eligible [or a statutory stay under G.L. c. 239, §§ 9-11, Defendant wili
need to pay or propose a viable method 1o pay (through a Way Finders application, [or example)
the tolal amount of use and occupation due through trial’ as well as on-geing use and occupancy
payments of $1,550.00 per month [or the duration ol the stay.

Based the foregoing findings and rulings, in light of the governing law, the following
arder shall enter:

I. Judgment for possession shall enter in favor of Plaintift.

2, [Execution {eviction order) shall issue pursuant to Unilorm Summary Process Rule §3;
provided, however, that if Defendant files a motion for stay of exceution prior to

issuance of the execution, no execution shall issue or be used prior to the hearing on

Delendant’s motion.

SO ORDERED this |1 dayof | e er 2001

gombfamgl Aane

Jonthan J. Kane, Fifst Justice

co: Court Reporter

' 'The Court calculates the unpaid use and occupancy as $14.570.00. This figure includes pro-rated use and
occupangy for March 2021 in the minount of $620.00 and the full months of April through December 2021,

3
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

ITAMPIDEN, ss, HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO, 21-SP-0908
DIPLONMAT PROPERTY MANAGER, LLC,
PLAINTIFF

ORDER FOR ISSUANCE OF
EXECUTION AND FOR STAY

"l

JOSE L. SERRANO AND
NANCY SERRANOQ,

i I

DEFENDANTS

This post-loreclosure summary process case came before the Court by Zoom on
December 9, 2021 on Plaintiff"s motion 10 issuc a new cxecution. Plaintiff appeared through
counsel, Defendants, the former homeowners, appeared and represented themselves.

Delault judegment entered on July 2, 2021, Execution for passession issued on
July 20, 2021, It was not levied upon but instead returned on October 21, 2021 along with
Plaintif{"s motion to issue a new execution. The motion to issue was scheduled for hearing on
November 15, 2021 but Plaintilf did not appear. Plaintifl now secks issuance ol a new exceution
nearly five months after judgment entered.

Parsuant to G.L. ¢. 235, § 23. *[e]xecutions for possession of premises rented or leased
for dwelling purposes obtained in actions pursuant to chapler two hundred and thirty-nine shall
not be issued later than three months following the date of judgment, except that any period
during which execution was stayed by order of the court or by an agreement of the parties filed
with the court shall be excluded from the computation ol the period of limitation.” Here, use ol

the cxecution was never stayed by agreement of Defendants or by order of the Court.
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1t is not clear why Plainti[f did not levy upon the execution within three months
lollowing judgment but denying its motion would simply delay the inevitable return of
possession of the subject premises to Plaintiff.! Plaintiff could simply file a second summary
process action and obtain a sccond judgment for possession, bul instead of requiring such
duplication of effort, the Court will issue the execution bul impose an equitable stay analogous to
the statutory stay provided tenants under G.L, e, 239, §§ 9-11 in order to allow Defendants
additional time to find replacement housing.? The stay shall extend through January 31, 2022,
Provided that Defendants can demonstrate a difigent housing search, Defendants canlscck furtber
cxtension of the stay.® This case will be scheduled for a review ol Defendants® housing search on
February 4, 2002 at 9:00 a.m., by Zoom. [{ the Court extends the stay on use of the execution at
the next hearing, Plaintifl will be entitled to issuance of a new execution at that time.

SO ORDERED this )(/f%ay of Ll‘tcembpr 2021,

%n. Jonathan J. KmﬂFirst Tustice

cc: Court Reporter

! Defendants readily sdmit that they do nol wish 10 asserl defenses or counterelaims but simply swant more time to

move,

? Defendants testiled credibly about the difficulties they have laced in finding replacement housing.

3 Pursuant 1o G.L. ¢. 239, § 11, Defendants would typically be required to pay for their nse and occupation during
the periad af the stay and all “rent” unpaid prior to the period of the stay. If Plaintiff seeks payment from
Defendants. it may file and seive a motion to cstablish a reaspnable use and occupation rate.

2
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COMNMONWEALTH OF MASSACHUSETTS

HARMPDIEN, ss HQUSING COURT DEPARTMENT
WESTERN DIVISION
NDOCKET NO, 21-5P-1383
HURRICANE PROPERTIES, LI1.C, }
)
PLAINTIFF )]
}  ORDER
v, )
)
JESSICA C, CONNER, )
)
DEFENDANT )

This mutier came betore the Court on November 29, 2021 on Plaintiff™s motion for entry
of judgment based on alleged violations of an Court-approved Agreement dated July 16, 2021
(the “Agreement”). Both paniies appeared with counsel,

Defendant resides ai 801 Chicopee Street, Unit 31, Chicopee Massachusetts (the
“Presuises™). Plaintilf {iled a summary process case against Defendant on May 14, 2021, alleping
lease violations, On August 18, 2021, the parties, both of which were represented by counsel at
ihc time, negotiated the Agreement in lieu of going to trial. In the Agreement, Defendant agreed,
without any admission of liability or wrongdoing, on behall of herself and her household
members and guests, not (o “cause excessively loud noises or disturbances in [her] apartment and
at the property between the hours from 10 p.m, to 6 a.m,” See Agreement, § 4. The Agreement
recites that, upon an allegation of breach, Plainti{f would provide Defendant with written natiee
within seven davs of the alleged breach, including a description, date and time of the alleged
breach and the hames of persons involved in or witness to the incident, along with

doecumentation and/or video footage. Plaintifl agreed (o offer a Delendant tbe opportunity to
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discuss the matter within fifteen days of the alleged breach in an attempt to “arrive at 2 mutusl
understanding to avoid any future breach,”™ See¢ Agreement, 4, 3.

The Agreement Nurther recites that if Plaintiff contends that Defendant committed two
breaches, that after the required notice and invitation to meet “{or cach alleged breach,” the
landlord could file 2 motion to request entry of judgment and issuance of execution, See
Agreement, ¥ 6. 'The motton was required to include the dales and times of the alleged violations,
along with a detailed description of cach alleged vielation and a list of witnesses and the facts
known to each witness. fd.

On October 15, 2021, Pluintilt senl a written nolice to Detendant regarding alleged
violations of the Agreement. The letter identiticd Breach #1 and Breach #2. Within Breach #1,
Defendant cited two noise incidents, one on Cetober 8, 2021 and the other the next day. Breach
#2 was described as an altercation in the parking lot of the property on the afternoon of October
13,2021, Defendant contends that the October 13, 2021 notice did not comply with the
requirements of notice set forth in the Agreement in several ways,

First, Defendant argues that PlainttfTs notice is defective becausce it omits the names of
the complaining witness. The Court Iinds the omission not to be a material violation of the
Agreement. Defendant did not articulate any prejudice caused by the omission of the name of the
complaining witness in the notice. Moreaver, based on the testimony presented at the hearing,
the Court is satisfied that Delendant was aware that certain neighbors, including particularly her
downstairs neighbor Ms. Del.con, complained with some (requency about noise coming from the

Premises, and it came as no surprise to Defendant when Ms. DeLeon was the party bringing the

incidents to the attention of management.

Ted
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Defendant next arpues that the alieged violation listed in the notice as Breach #2
references an incident that occurred during the afternoon of October 13, 2021, not during the
hours of hours of 10:00 p.m. and 6:00 a.m. Although true, the Court finds that Plaintiff did in
[act cite to two separate violations of the Agreement in its notice; namely, disturbances on both
October 8 and October 9. The notice was poorly drafted by combining the two incidents under a
singlc heading calted Breach #1, but the manner in which the notice was written does not change
the fact that Defendant was given actual notice of nwo separate violations.

Third, Defendant contends that Plainttt failed 1o ofter Detendant an opportunity to
discuss the issucs identified in Breach #1. The evidence on this issuc is less than clear. Defendant
testified that alier receiving the October 13, 2021 letter, she attempted multiple times to contact
Zach Goodman, one of the managers and the person with whom she previously dealt with
exclusively. Except for ope text to Mr, Goodman on Oclober 24, 2021 stating that she “needed”
to speak with him, the other texts she olfered are undaled and appear o reference unrelated
matters. With respect to the Qctober 24 text, Delendant makes no reference to the October 15
letter and the context of the text implies that the reason for the texl was something other than
addressing the alleged disturbaneces as provided in the Agreement.

On October 23, 2021, Defendant sent o message 1o the management “app” through which
all tenants had been directed Lo communicate, This text explicitly references the notice letter she
received, Matthew Qlszewski, another manager, testified eredibly that he received her message
through the app and called her within five minutes ol receiving the message. He testitied that he
offercd to talk aboul the letter she reeeived but that she did not want to Lalk to him. Tie said the

call “lasted about eight seconds.” There is no evidence that Defendant tried 10 reach out again or

13 W.Div.H.Ct. 64



that she asked anyone else in management to discuss the alleged breaches of the Agreement, '
The Agreement is ambiguous with respeet to which party should initiate the discussion following
notice of an incident: given that Mr. Olszewski did return Defendant’s text on October 25, 2021,
the Court deems the “invitation to discuss™ provision ol the Agreement ta have been satisfied.

With respcet to Defendant’s position that Defendant should have had the opportunity to
discuss “each alleged breach™ betore a motion for entry of judgment was led, the Court (inds
that she was given the opportunity lo discuss bath incidents when Mr. Olszewski called her in
response to her October 25 message. The Court’s interpretation of the *each breach” language is
that, il Plainti(T alleged a second violation after the parties had discussed the first one, Defendant
would be alTorded a second opportunity to mect with Plaintiil, Here, given that the events
vecurred on consecutive days. Defendant had the opportunity to discuss both incidents with
Plaintiff in a single meeting. Any other interpretation would allow Defendant to commit us many
nolse disturbances as she wanted before the first meeting and have it count as a single episode,

The Court acknowledges that the Agreement was very specific in its requiremcents for
notice in the cvent of alleged violations and thal Plainti(T tailed to comply precisely wilh the
steps that nceded 1o be taken, Nonetheless, the Curt inds that Plaintiff substantially complied
with the terms of the Agreement and satisfied the broader purposes of the Agreement, which was
10 give Defendant advance notice and an opportunity to meet informally before returning to
Court. To the extent that Plaintiff did not strictly comply with the letter of the Agreement.

Defendant was afforded due process by virtue of the lull evidentiary hearing during which she

I Drefendant testified that she called Mr. Goodman and left voicemails as well as text messages. but she did not
lestify that she tooh any of these actions after October 25, 2021 or that she sent a message through the app again
after the single message on Ocleber 25, 2021,
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had the opportunity to prove to the Court, with assistance of counsel, that she did not engage in
the behavior about which the other restdents complained.,

Turning to the substantive issue of whether Delendant caused the noisc disturbances that
brough this matter before the court, signing the Agreement, the Coun linds the testimony of
Plaintill"s witness, Ms. Del.eon, 1o be credible with respect to her complaints about Defendant,
Detendant, on the other hand, was less credible, She blamed everyone clse in the building for
making neise but never gave the Court i reason Lo (ind that she was not the source af the
disturhances in question. Accordingly, aller weighing the eredibility of the witnesses, the Court
finds that Defendant violated the Agrecment by causing signilicant noise disturbances an more
than one occasion afier August 18, 2021.% The violations of the Agreement were substantial and
warrant entry ol judgment [or possession,

The Agreement contemplates the possibility that judgment for possession will enter and
provides that the Court may give Defendant additional time to relocate for good cause. In this
case, Ms, Del.con and another witness who complained about Defendant's conduct have both
moved (or at least they said they were in the process of moving and would be gone by carly
December). In light of the Tact that the partics at (he center of the case are no longer living in
ctose proximity al the property, and because Defendant is a recipient of Section 8 rental
assistance, judgment shall be stayed and not entered to give Defendant an oppertunity to relecate
voluntarily. She must vacate and return keys by February [, 2022, If she fails to vacate on or

before that date, Plaintift shall be entitled 1o entry ol judgment, retroactive 1o today, and issuance

'he Courl notes 1hat an November 24, 2021, Plaintilf iled a request for a civil restraining arder (Dochet No. 21-
CV-0814) based on an altercation between Defendant and her friend, Jashua Pikul, on the one hand and Ms, DeLean
on the other. Although the surveillance video produced by Plaintiff does not show a physical exchange, the Court
finds that the video lends credence ta Ms, Del.eon’s teslimony that a light took place just off camera. Although the
evidence is not strong enough to allow PlaintifTs motion in 21-CY-0814 that Defendant be immediatcly barred (rom
the property, it does support Plaintif"s case that Defendant and her visitors have been the source of disturbances wl

the property.
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of an exccution for possession. It prior to the vacaie date, Plaintif contends that Defendant is
disrupting the livability of the property by creating signilicant disturbances refating to noise or
engages in physical altercations, threats, intimidation or harassment of any other resident, the
resident’s guests or any agents or employees of Plaintift, Plainti{ff may bring a motion to

3

accelerate the entry af judgnient and issuance of the execution.

SO ORDERED this {9 day of December 2021,

By: Qamzbfaw Q Km

Hén. Jonathan J. Kane. First Justice

cc: Court Reporter

5 1f it intends ta file such a motion, it shall serve 4 copy on not only Defendant, but it shal) alse send a courlesy copy
of the motion to Atlorney DeBartolo.
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COMMONWEALTH OF MASSACHUSETTS

HANMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 21-CV-0428

KIMBERLY JOHNSON,

PLAINTIFF
RULING ON REQUEST FOR
V. EMERGENCY ORDER

MOBILEHOME PARKS, INC,

DEFENDANT

[his matier came before the Court on November 3, 2021 on Plaintift™s request for an
emergency order 1o allow her back into a mobile home that she claims to have purchased and
remodeled. Plaintitt appeared without counsel. Defendant appeared and was represented hy
counsel,

Alter an evidentiary hearing, the Court finds that the mobile home in question is located
in I larmony [lomes Village, Chicopee. Massachuscelts (the “Park™}, specifically at Lot 67. The
lot was originally leased to Jacqueline M. Tisdale on October 30, 2018. The lease indicates that it
is not transferrable and is subject o the rules and regulations of the Park. Ms, Tisdale signed a
disclosure statement accepting the rules and regulations and giving Defendant the right of first
refusal with respect to any prospective sale of the home. Section 31 of the rules requires
homeowners who wish to sell their home to notily Defendant at least thirty days prior to the
intended salc. and. further, the rules stipulate that potential buyers have to submit residency

applications for approval before a sale is transacted.
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Ms. Tisdale passed away at some point after signing the lease and related documents,
Veronica Garvin and Cleveland Burgess apparenty moved into the home either before or afier
Ms. Tisdale dicd. On November 6, 2015, Delendant sent a notice ol non-pavment ol rent to the
Estate of Jacqueline Tisdale, Ms. Garvin and Mr. Burgess and subscquently filed a summary
process case in this Court {Docket No. 19H795P005395), On January 2, 2020, Ms. Garvin and
Mr. Burgess entered into a Court agreement pursuant to which judgment for possession entered
in favor of Delendant, An execution for possession issued in February 2020.

in March 2020, Defendant received a phone call from Mr, Burgess reparding selling the
home, Delendant sent a letter to the Estate of Jacqueline Tisdale ¢/o Ms, Garvin advising her of
its right of {irs{ refusal 10 purchase the hume at the selling price. Delendant also notified
Ms. Garvin that the home needed to be inspected before any sale and that it had to approve the
new residents prior to the sale.

Plaintii claims that she purchased the home from Ms, Garvin on July 14, 2021, She
preduced a bill of sale purportedly signed by Ms. Garvin, Plaintift further cluims that she
subscquently submitted an application for residency for a lamily named Potter, apparently with
the intention of selling the home to the Potters. Delendant’s president testified that Defendant did
nol have advance notice of Plaintil{"s purchase of the home and never approved an application
for residency {rom potential residents.

On August 30, 2021, Defendant levied on the execution in the summary process casce
against Ms. Garvin and Mr. Burgess and took possession of the home. Plaintiff filed the instam
molion essentially asking the Court to ind that she is the owner of the home and that she has a

right to scll it to the Pouters or any other person of her choiee. The Count cannot make these

(indings on the record before it
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[First, there is no credible evidence before the Court that Ms. Garvin had the right to sell
the home 10 Plaintilf. Plaintif{ testitied that Ms. Garvin is or was the personal representative ol
the Estate of Jacqueline Tisdale, but PlaintifT submitled no appointment or other evidence 1o
support this claim. In lact, she provided no evidence at all that Ms, Garvin had the authority to
sell the home.! Second, there is no credible evidence before the Court that that, prior to selling
the home, Ms. Garvin provided notice of her intent to sell to Delendani. Had she given the
required notice, Defendant would have had a right ol first refusal to purchase it, would have had
(o undertake an inspection, and would have had to apprave Plaintit™s application for residency.
PlaintifT cannot correct the defects in the sale process alier the fact.

Based on the evidenee presented, the Court finds that PlaintifTs purported purchase of
the home was not accomplished in accordance with the rules of the Park. Accordingly,
Detendant is not obligated 1o give posscssion of the home to Plaintifl or to approve an
application from potential residents. Plaintiff's request for emergency relief is hereby DENIED,

50 ORDERLD,

DATE: /o)ffs’/ lo?2 By: Qomﬁidﬂz Q, Aane

Hon. Jonathan 1. &ane, First Justice

ce: Count Reporter

Ul addition. the bill of sale presented by Plaintift bears a signature of Ms. Garvin that is different from the signature
of Ms. Garvin on Court documents which were signed in the presence of Plaintifl"s counsel. This discrepancy raises
a questian as to the authenticity of the bill of sale.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPSHIRE, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NQ. 21-CV-0566

SOUTH HADLEY HOUSING AUTHORITY,)

PLAINTIFF ;
V. ; ORDER ON CONTEMPT
JAMES CRAY, ;

DEFENDANT ;

This matler came before the Court by Zoom on December 14, 2021 on Plaintiff"s
complaint for contempt. Plaintitt appeared through counsel. Defendant appeared and represented
himself.

Plainti ff operates a 96-unit property at 69 Lathrop Street. South Hadley, Massachusctts
providing housing to low-income elderly and disabled tenants. Defendant lives in unit 19-8. The
property prohihits smoking except in two designated smoking areas outdoors, Plaintift contends
that it is entitled to a {inding of contempt based on Defendant’s violation of an Agreement of the
Parties dated October 13. 2021 (ihe “Agreement”™). which Agreement was reviewed and signed
by this judge. In relevant part, the Agreement recites that Delendant will not smoke in his unit.
The Court deems this to be a material term of the Agreement because Defendant’s smoking in
his unit seriously jcopardizes the health and satety of other residents.

In order to enter a judgment of contempt against Defendant in this case, the Court must
find ¢lear and convincing evidence of disobedience of a clear and unequivocal demand. See fiz re

Birchall. 454 Mass. 827, 838-39 (2009). The aim of civil contempt is to coerce performance of a
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required act for the henefit of the aggrieved complainant. 7d. at 848, ~Civil contempt is a means
of securing for the aggrieved panty the henetfit of the court’s order.”™ See Demoulas v Demoulus
Super Markets, Inc., 424 Mass. 501, 565 (1997) (cilation omitied).

Here. the Court finds clear and convincing evidence of disobedience of a clear and
unequivocal demand, namely the simple provision in the Agreement that Defendant not sntoke in
his unit. Management inspected Defendant’s unit on November 17, 2021 and December 8, 2021,
[t introduced photographic evidence of cigarette ashes on Defendant’s mattress in his bedroom
and eigarette butts on his bedside table and halcony. Both the executive director and resident
services coordinator smeiled the strong odor of tobacco upon entering his unit for the
inspections. Defendant offered no credihle dentals of Plaintif"s allegations.

Although Plaintift is entitled to a judgment for contempt, the Court will allow Defendant
the opportunity to purge the contempt by ceasing all smoking anywhere in his unit. on the
balcony or anywhere else on the property but for the designated outdoor smoking areas.’ Plaintiff
may conduct unannounced inspections during daylight hours for the purpose of assessing
whether Defendant is complying with this order. it may do no more than one inspection in any
two-week period and the [irst inspection may take place immediately. If Defendant complies
with this order for the next ninety (90) days. the contempt will he purged. T Plaintitf concludes
that Defendant has violated the terms of this order, it may file and serve a motion for entry of the
judgment of contempt, setting forth the sanctions it wants the Court 1o impose.

SO ORDERED this layv of _ 2021.

Qamt’}fmv@ Aane

Wén. Jonathan J.&Kane, First Justice

cc: Cournt Reporter

! Defendant is also responsible for smoking by any visitors to his unit.

2
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ol the Nrst-Moor bedrooms around that time. Afler their father passed, George rented a room in
the Property 1o an individual named Alex. Geerge subsequently meved out and another tenant,
Cynthia, moved in. As of the date of trial, Mark, Alex and Cynthia reside at the Property.

Georpe’s lawyer served Mark with a vental period notice of termination ol tenancy dated
July 26, 2021 requesting Mark vacate by midnight on August 31, 2021, Mark stipulates to receipt
of the notice. In order to cstablish liis prima facic casc [or possession, George has the burden of
demenstrating that he properly terminated the tenaney, Pursuant to G.L. ¢. 186. § 12, “[e]states at
will may be determined by either party by lhree months' notice in writing for that purpose given
to the other party; and, if the rent reserved is pavable al periods ol less than three months, the
time of such notice shall be sulficient if' itis equal to the interval between the days of payment or
thirty days, whichever is Jonger.” [ order lor the notice given Lo Mark to be valid under § 12, the
Court must [ind evidence that Mark paid or was required to pay rent every month: otherwise, a
theee month qotice is requited.

On this point. Mark denies paying rent at regular intervals. He claims that he paid the
clectric hill each month and paid the quarterly walter bill through June 2021 but that he never
paid rent. He concedes that he did pay George $100.00 per month on a regular schedule for a
number of months but asserts that the payments were not rental payments but instead repayment
- of a debt he awed George. George said that the $100.00 monthly payments were for rent. and
that the debt repayment was a completely separate issuc, George testified that he charged Mark
$100.00 per month for rent becauge. once added to the clectric and water bills Mask paid, George
figured Mark would be paying approximately $300.00 per month, o number similar to the rent

charged the other oceupants of the Property. Gn balance, the Court tinds George's testimony on
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2.

In a series of three letters dated November 18, 2019, January 30, 2020, and February 20,
2020, the South Hadley Fire District 1 ordered the installation of automatic sprinklers at
the subject properties pursuant to §26h. On June 17, 2020, the Automatic Sprinkler
Appeals Board denied Daniel Burack’s {Defendant) application of appeal as untimely.
Defendant argued that his appeal of the South Hadley order should have been
considered timely pursuant to the Supreme Judicial Court’s {“SIC”) order issued on June
1, 2020, tolling statutes of limitations and certain other deadlines. The Automatic
Sprinkler Appeals Board rejected that argument as inapplicable. That decision was
essentially affirmed by the Superior Court on March 17, 2021. The Superior Court found
that “[a] careful review of the entire SJC Order in question makes clear that the tolling
provision of the Order applies to the filing deadlines with the courts that fall under the
superintendence of the Supreme Judicial Court.” Burack v. Automatic Sprinkier Appeals
Board, et al., Superior Court No. 2080CV00069 (March 17, 2021, Carey, J.}. The
Automatic Sprinkler Appeals Board’s cross-motion for judgment on the pleadings was
consequently allowed.

Issue Preclusion: “The judicial doctrine of issue preclusion, also known as collateral
estoppel, provides that [w]hen an issue of fact or [aw is actually litigated and
determined by a valid and final judgment, and the determination is essential to the
judgment, the determination is conclusive in a subsequent action between the parties,
whether on the same or a different claim. The purpose of the doctrine is to conserve
judicial resources, to prevent the unnecessary costs associated with multiple litigation,

and to ensure the finality of judgments” (quotations and citations omitted). Martinv.
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Ring, 401 Mass. 59, 60-61 (1987). “The guiding principle in determining whether to
allow defensive use of collateral estoppel is whether the party against whom it is
asserted ‘lacked full and fair opportunity to litigate the issue in the first action or
[whether] other circumstances justify affording him an opportunity to relitigate the
issue."” Id. at 62, quoting Fidler v. E.M. Parker Co., 394 Mass. 534 {1985). See
Restatement (Second) of Judgments § 27 {1982).

In order for collateral estoppel to apply, “[t]he prior adjudication need not have been
before a court. If the conditions for preclusion are otherwise met, [a] final order of an
administrative agency in an adjudicatory proceeding ... precludes relitigation of the
same issues between the same parties, just as would a final judgment of a court of
competent jurisdiction” {quotations omitted). Tuper v. N. Adoms Ambulance Serv., inc.,
428 Mass. 132, 135, 697 N.E.2d 983, 985 (1998).

. This Court finds that the South Hadley Fire District 1 |letters ordering the installation of
automatic fire sprinkler systems at the subject properties did not provide for a full and
fair opportunity to litigate the issue of whether or not the subject properties were
properly considered lodging houses under §26h. The rejected attempts to review the
South Hadley Fire District 1 orders did not consider that issue but rather focused solely
on the timeliness of the appeal and so do not require preclusive effect under Tuper.
Under analogous, and arguably more drastic, circumstances, the SJC has stated that
“generally in the case of a judgment entered by default, none of the issues is actually
litigated or decided.” Treglio v. MacDonald, 430 Mass. 237, 242, 717 N.E.2d 249, 253

{1999). In that case, the plaintiffs obtained a default judgment on a fraud claim against
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the defendant in a matter in which the defendant had at times successfully participated.
in a later bankruptcy case, the plaintiff argued that money judgment could not be
discharged pursuant to 11 U.S.C. § 523(a}{2}{A) and contended that they were entitled
to judgment as a matter of law under the doctrine of collateral estoppel. The
bankruptcy court proceeded to the merits, found the plaintiffs had failed to sustain their
burden of proof on the fraud claim, and entered judgment for defendants dismissing the
adversary proceeding. The plaintiffs appealed and the bankruptcy appeliate pane!
moved to certify the question to the SIC. The SIC "“reaffirm{ed] that preclusive effect
should not be given to issues or claims that were not actually litigated in a prior action.”
Treglia, at 241 (1999).

In this action, the Defendant has not yet had the opportunity challenge the assertions of
the South Hadley Fire District 1 letters. While there was remedy to appeal the orders,
he missed the administrative appellate window. Similar to a default judgment, that
failure to timely appeal does not constitute or sufficiently substitute for a full and fair
opportunity to litigate the issue. Therefore, this Court wiil hear the merits of the issue
of application of §26(h) to the subject properties at the hearing scheduied on December
28,2021.

So entered this o0 day of’/(’ eLev 2021,

Robert FieM\A_sj}ciate Justice

Cc: Court Reporter
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the premises since October 2020 with a monthly rent of $1,000. On December
30, 2020 the landlord terminated the tenancy with a for cause termination notice
and then commenced an eviction action in the court. The tenant filed an Answer
with defenses and counterclaims,

. Possession: Given that the parties agreed that the tenant had vacated the
premises by the time of the trial, the basis for the termination was moot but will
be addressed below in the discussion of the tenant’s Retaliation claim. That
said, the landlord is seeking use and occupancy in the Account Annexed and the
parties agreed that no rent, use, or occupancy has been paid since February 1,
2021. Thus, the landlord is awarded his claim for use and occupancy through

the date of the trial totaling $7,767.

. The Tenant’s Counterclaims: The tenant asserted several counterclaims as

follows: Retaliation, Sexual Harassment, Breach of the Warranty of Habitability,
Breach of the Covenant of Quiet Enjoyment, Security Deposit Law violation, and
Violation of M.G.L. c.93A.

. Breach of the Covenant of Quiet Enjoyment; Condemnation: On March 18,
2021 the premises were cited by the Town of Monson for mold, infestation, and
lack of a proper heating system and were thereafter condemned. The tenant
was forced to stay in a hotel for six weeks at a cost of $2,025.66 until the
condemnation was lifted by the town.

As a matter of law, a landlord is liable for breach of the covenant of quiet
enjoyment if the natural and probable consequence of his act causes a serious

interference with the tenancy or substantially impairs the character and value of
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the premises. G.L. c. 186, s. 14; Simon v. Solomon, 385 Mass. 91, 102 (1982).
Although a showing of malicious intent in not required, "there must be a showing
of at least negligent conduct by a landlord.” Al-Ziab v. Mourgis, 424 Mass. 847,
851 (1997).

. The court finds and so rules that the landlord was at least negligent in his
conduct which lead to the condemnation as the tenant complained to him from
the first month of her tenancy and thereafter about the very conditions upon
which he was cited and the premises condemned. As such, the court shall award
the tenant the statutory damages of three months’ rent, totaling $3,000.

. Security Deposit Laws: The tenant paid the landlord $500 at the
commencement of the tenancy as a Security Deposit. Thereafter, the landiord
never provided the tenant with a receipt for this deposit nor any information
regarding the bank account for same. The landlord admitted as much during the
trial, saying that he had the deposit in cash form. As such, the landicrd violated
the Security Deposit Laws at G. L. ¢.186, s.15B and must return the deposit plus
a statutory 5% on same. As such, the tenant shall be awarded $517 (this
represents the return of the $500 deposit plus $17 in interest).

. Retaliation: The tenant testified that she complained to the Health Department
prior to her receipt of the December 30, 2020 and asks the court to give her a
presumption that the termination was in retaliation to her complaining to the
Health Department. The evidence, however, shows that the Town did not issue
a citation and condemnation until after the service of the notice to quit {December

31, 2020). The court is also satisfied that the landlord gave the tenant a
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termination based on his belief that the tenant had allowed her boyfriend to move
into the premises without his permission.

3. Remaining Counterclaims: The court finds that the tenant failed to meet her
burden of proof on the remainder of her counterclaims.

10.Conclusion and Order: Based on the foregoing, and in accordance with G.L.
€.239, s..8A, judgment shali enter for the landlord for $4,250 plus court costs.
This represents the award of damages to the landlord for outstanding use and
occupancy ($7,767) MINUS the award to the tenant for the breaches of law

described above ($3,517).

So entered this . day of | ., 2021.

Robert Fiwssociate Justice

cc. Court Reporter
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tenant or her guests have caused disturbances that have breached the quiet
enjoyment of other residents.

2. Unauthorized Occupants: There is no dispute between the parties that the
tenant’s daughter, Jessica Martin, and her children reside in the tenant's unit.
They have been living there since February 2020 when Ms. Martin was in a car
accident.! The question before the co tis whether the tenant has allowed Ms.
Martin and the children to live there without the landlord’s permission and in
violation of the lease.

3. In February 2020, the landlord was made fully aware that the tenant’s daughter,
and her daughter’s children, was coming to stay with her for a two week post-
accident recuperation. During that time or shortly thereafter the tenant requested
that her daughter and her grandchildren be allowed to reside in the unit
permanently. Since that time, the tenant and the landlord have been engaged in
a process of adding Ms. Martin and her kids to the lease. The tenant believes
that she has complied with the process, including providing the landiord with
proper paperwork and documentation, and that her daughter was permitted to
reside in the until pending final approval of her application to be added to the
lease.

4. The landlord’s position at trial is that the tenant and her daughter have failed to
provide necessary documentation, including the daughter’s birth certificate, and
also that it has made it clear to the tenant that her daughter may not reside at the

premises pending the outcome of her application to be added to the lease. The

! The landlord’s claim that Ms, Martin’s boyfriend, ” Mr. Gardner”, was also residing in the tenant’s unit was not
substantiated at trial.
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landlord, however, failed to provide any proof in support of its position that it
made it clear to the tenant that the application to add Ms. Martin was denied for
failure to provide documentation and/or that she was not allowed to reside in the
unit as a result of the denial or otherwise pending the completion of the
application.

. As such, the landlord has failed to meet its burden of proof that the tenant has
knowingly allowed her daughter and her daughter’s children to reside at the
premises in violation of her lease and such shall not be a basis for evicting the
tenant at this time.

. Violation of the Non-Smoking Po :y: The evidence admitted at trial supports
a finding that on one occasion the tenant has allowed smoking inside her
apartment. This incident was testified to credibly by the property manager,
Donna Wickman-Lawrence, when she smelled smoke in the hallway and
knocked on the door and witnessed actual cigarette smoke inside the unit. The
remainder of the testimony by the landlord’s witnesses does not convince the
court that they witnessed actual cigarette smoking inside the unit but rather
strongly suggests that this is an apartment full of heavy smokers which results in
the unit and the area of the hallway directly outside of the unit smelling of smoke
much of the time.

. Breaches of Other Residents’ Quiet Enjoyment: The landlord's witnesses
focused their testimony on a recent incident in October 2021 when the tenant's

daughter, Jessica Martin, was observed yelling at her child. Though the court
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credits the description given by the landlord's witnesses of this event as accurate
and troubling, it is not by itself a basis for awarding the landlord possession.
8. Conclusion and Order: Based on the foregoing, judgment shall enter for the

tenant for possession.

So entered this __ jay of _, 2021.

Robert | ite Justice
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COMMONWEALTH OF MASSACHUSETTS
HAMPDEN, SS : HOUSING COURT DEPARTMENT
WESTERN DIVISION
- DOCKET NO. 21-CV-0858
WICKED DEALS, LLC
PLAINTIFF

ORDER TO VACATE

{

R
RALPH LOOMIS ET AL.,!

DEFENDANTS

N N N N N N N N N

This matter came before the Court for in-person hearings on December 28, 2021 and
December 29, 2021 on Plaintiff’s request for a civil restraining order. Plaintiff and Defendant
Loomis appeared with counsel.? |

‘In its.vériﬂed somplaint, Plaintiff, which acquired a property iocated at 48 Main Street,
Wales, Massachusetts (the “Property™) on or about November 4, 2021 following a foreclosure
auction, alleges ihat Defendant resides in an uninhabitable out-building on the Property. The
structure, which will be referred to hersin as thé .“barn,” is separate from the mainvhouse on the
Property, which has been vacant for some years. Plaintiff believes that the ba.rn lacks sufﬁcient or

!

proper heat, electricity and water.

! The caption lists a second defendant, Jane Doe, whom Plaintiff believes resides in the subject premises along with
Defendant Loomis. On the second day of the hearing, an individual who introduced herself as Eileen Sanderson
appeared. When asked by the Court if she wanted to say anything, she mdlcated o” by shaking her head and
subsequently walked out of the courtroom and did not return.

2 For the reasons stated on the record at the outset of the hearing, the Court denies Defendant’s motion to dismiss for
failure to state a claim. It is routine in the Housing Court for parties to seek injunctive relief without a formal
complaint; in fact, the Court provides a form for this purpose that requires only an affidavit in support. See
https://www.mass.gov/doc/temporary-restraining-order/download. If a party seeks a legal remedy, such as monetary
damages, the Court requires that the party file or amend its complaint to set forth a cause of"action. Here, the Court
finds that the verified complaint provides sufficient notice of the basis for the requested relief.
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At the initial hearing on Decembér 28,2021, Defendant testified that he has resided in the
barn for approximately five years. He said that hi's sister owned the Property previously and
operated a bed and breakfast business out of the main house. He admitted that the barn does not
have a kitch_en and said that, until the main house was locked up after his sister died, he had use of
its kitchen. He claims to now use a microwave to prepare meals and the bathroom sink in lieu ofa
kitchen sink. He testified that the first floor living space. is heated by electricity, although he
concedes that the second floor, Wthh he uses for storage, is unheated.

At the initial healmo Wllllam Cantell, the Building Commlssmner for the Town of Wales
(the “Town”), testified that hg had never been inside the barn and did not know if it complied with
the State Building Code. At the Court’s request, he inspected the structure on December 29, 2621
and reported his findings on the record wheﬁ the parties reconvened for further hearing that d-ay.
Accofding tlo Mr. Cantell, the ﬁl’St;ﬂOOI‘ of the barn does in fact have three sections of electrié _
baseboard heat. He testified that the Town has no record of permits being pulled for tﬁe installation
of the baseboard heating elements, nor any evidence that heaﬁng system was ever insp-ected. He
stated that although he could not determine if the walls in the barn wére insulated, he did note that
the ceiling was not insulated or covered with drywall, and thus was not code-compliant.

Mr. Cantell confirmed that the barn does not have a kitchen but that it has a bathroom with
a shower, toilet and sink, although it does not comply with the Building Code regardiné
ventilation. He testified said the Town has no record of any .plumbinlg permifs being pulled or any
inspection of the plumbing system being conducted. He said that, giveri thé short time period iﬁ
which he was _gi;/en to complete the inspection, he could not determine if the barn is connecfed to
the septic system supplying the main house.

With respect to other life-safety issues, Mr. Cantell testified that the barn is overcrowded

with belongings.' He found that the second means of egress from the barn is through a basement
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filled with excessive clutter, thereby rendering the point of egress inaccessible. He reported that he
saw no working smoke: or carbon monoxide detectors in the barn other than the one provided by
Plaintiff by the previous day,’ although he said that smoke and/or carbon monoxide detectors were
| likely once present based on the empty bracket mounts attached to the ceiling.

Mr. Cantell further testified that he reviewed Town records and discovered buiiding plans
filed in 2004 showing that the then-owner was planning to construct a 24° by 40’ barn without a
bathroom or kitchen, and water pipes only for cleaning ﬁp and watering plants. He reported that
the plans did not_include use as a dwelling unit and confirmed that the barn was never issued a
certificate of oécupancy.

Despite the comp:elling evidence showing that the barﬁ is not a proper dwelling unit,
Defendant argues that he should be allowed to continue to reside thére until Plaintiff is awarded
possession in a summary process case. He asserts that the Court does not have the authority to
‘order Defendant to vacate the struc‘-ture in the instant civil case. The Court disagrees. The Housing .
.Court:is vested with equitable powers in relation to the “health, safety, or welfare, of any occupant
of any place used, or intended for use, as a place of human l}abitatibn and ... the use of any real
property and activities conducted there on as such use affects the health, welfare and safety of any
resident, occupant, user or member of the general public and which is subjeqt to regulation by local
cities and towns under the state building code ....” See G.L. ¢. 185C, § 3.

In this case, the Couﬁ finds that the health, safety and welfare of Defendant and any other
occupant of the bar.n. are at significant risk. The electricity serving the barn, ahd the heating and

plumbing systems were apparently installed without permits, have not been inspected, and may be

3 At the December 28, 2021 hearing, after Defendant testified that the barn did not have operable smoke or carbon
dioxide detectors, the Court told Defendant that he could not remain in the premises without at least one smoke/carbon
monoxide detector. When Defendant expressed concern about his ability to obtain one on short notice, Plaintiff
volunteered to have one of his employees deliver the device to Defendant at the courthouse.
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materially unéaf_e. The lack of certificate of compliance cé:rtiﬁcate from the fire department
showing that the smoke and carbon monoxide alarms meet the requiremehts for the space,
particularly in conjunction with excessive clutter throughout the barn and particglarly in the
basement where the second means of egress is blocked, creates e;n extreme safety concern for the
occupants, as well as for emergency responders and members of the public in the vicinity.

In considering a request for injunctive relief, the Court evaluates in combination the
moving party's claim of injury and chance of success on the merits. If the Court is convinced that
failure to issue the injunqtion wquld subject the moving party to a substantial risk of irreparable
harm, the Court must.then balance this risk against any sim-ilar risk of irreparable harm which
~ granting the injunction would create for the opposing party. What matteré as to each party is not
the raw amoﬁnt of irreparable harm the party might conceivably suffer, but rather the risk of such

harm in light of the party's chance of success on the merits. Only where the balance between these

~risks cuts in favor of the moving party may a preliminary injunction properly issue. See Packaging

Industries Group, Inc. v. Cheney, 380 Mass. 609, 617 (1980).
In this casg; the Court finds that the balance of harms favo.rs the moving party. If an
. injunction ordering the occupants OEf the barn to vacate is not issued, Plaintiff (the properfy éwner),
as well as the occupants themselves, emergency responders the general public will be at substantial
risk of irreparable harm. The potential harm to Defendant is significantly reduced as a result of the
active involvement of Michelle Barrett, Director of Veteran Services for the Eastern Hampden |
District. Ms. Barrétt'-is awaré of Defendant’s circumstaﬁces aqd, in fact, drove him to the
courthouse to attend both hearings. She testified that Defendant will not be homeless if ordered to

vacate the barn. She said that her agency has resources to assist Defendant in both the short term
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(by providing alternative housing immediately)* and.the long term (the agency has located a

permanent housing option for Defendant that simply requires him to sign some paperwork).>

In light of the foregoing, the following order shall enter as a preliminary injunction:

1.

Effective immediately, the barn may not be used as a dwelling unit. Defendant and all

‘other occupants must immediately vacate the premises and may not return to reside

there without further Court order.
Because this is a preliminary order addressing issues of health, safety and welfare, this

order does not award legal possessibn to Plaintiff. Plaintiff is authorized to change the

locks in order to ensure that the barn is not used as a dwelling unit, but it may not

remove any belongings from the barn without further Court order.

Defendant may make visit the barﬁ by appointment during daylight hours to retrieve

~ belongings. Plaintiff shall provide Defendant with a means of contact to make such

arrangements.
If Defendant cannot find a place to house his dog, the dog may to remain at the barn
temporarily and Defendant shall be allowed access to feed and walk the dog. This

temporary arrangement shall not extend more than seventy-two hours without further .

Court order.

This preliminary injunction shall remain in effect until further Court order. If no further
Court orders have entered in the meantime, the parties shall return for an in-person
hearing on January 31, 2022 at 2:00 p.m. in the Springfield session to determine if and

on what terms the injunctive relief should be extended or modified and for the purpose

4 When Defendant’s counsel expressed concern that Veteran Services could not absolutely guarantee immediate

- alternative housing, Plaintiff’s representative at the hearing, Kevin Shippee, offered to place Defendant in a hotel fora’
few nights if necessary to avoid homelessness until the agency could place Defendant in alternative housing.
5 The Court cannot consider the impact on any other occupant of the barn, If Ms. Sanderson does reside there, she did
not express any concern about her own housing options and, in fact, walked out of the courtroom in the middle of the
hearing after the Court expressed unwillingness to allow the barn to continue to be used as a dwelling unit.
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of conducting a judicial case management conference.

6.- For good cause shown, Plaintiff shall not have to post security nor pay the fee for

injunctive relief set forth in G.L. c. 262, § 4.

SO ORDERED this 35 day of M e ene lios 2021.

A _ Wnathan J. Kang/Fitst Justice

cc: William Cantell, Building Commissioner, Town of Wales
Michelle Barrett, Director of Veteran Services Eastern Hampden District
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This confusion begins with the notice to quit which lists non-rent monies as well
as rent monies due in addition to the agreement listing a monthly rental amount different
than the one listed in the notice to quit. Additionally, the notice to quit lists “court filing
fees and eviction legal fees” and the agreement accounts for “court costs” suggesting

that such costs are potentially being billed twice.

Order: Based on the foregoing this matter shail be scheduled for review on
January 10, 2022 at 2:00 p.m. on Zoom for a review of the parties’ agreement on the
record and whether or not the judge will then be able to sign off on its terms. The Zoom

meeting number is 161 638 3742 and the password is 1234.

So entered this ;’“4 dayof 3 s , 2022

Robert Fields,@iate Justice

Cc: Michael Roche, Deputy Chief Housing Specialist

Jenni Pothier, Chief Housing Specialist

Page 2 of 2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
CASE NO. 21-CVv-846

' CHRISTINA PELTIER,
| Plaintiff,

ORDER

| MICHAEL G. CIEMPA, RITA CIEMPA and
_MICHEL J. CIEMPA,

Defendants. .

After h.earin'g on January 5, 2022 on review of this plaintiff-tenant pétition for
repairs, at which the tenant appeared with Lawyer for the Day counsel, the defendant-
landlords appeared pro se, and for which the City Inspector app_eared, the following

order shall enter:

1. For the reasons stated on the record, the .defendants shall FORTHWITH

continue to provide alternate housing accommodations to the plaintiff and her

Page1of3
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family in a hotel or motel with cooking facilities until the Town of Adams lifts the

. condemnation.

" if said accommodations do not have cooking facilities, the defendants shall
provide the plaintiff with a daily food stipend of $100 to be paid in advance of
each day until the condemnation is lifted.
. If the accommodations are located so that the tenant requires to hire
transportatipn (e.g., Uber, Lyft, Taxi, etc.) to bring her child to school and back
the landlord shall provide her with a daily stipend for same.
. The defendants shall take all appropriate action to remedy the conditions cited by
the Town of Adams as soon as is practical including the scheduling of lead paint
and mold and air quality inspections and reporfs.
. The Town inspector, Mark Blaisdell, shall schedule an inspection FORTHWITH
and issue an updated report.

. The landlords shall notify the tenant when they have schedu!ed the lead paint
and mold/air quality inspections so that the tenant or her designee can appear at
the inspection to help move belongings out of the way for the inspections to be
accomplished. Additionally, the landlords are authorized to move belongings
away from the wall to thé middie of the room or other safe locations to better
allow access fo the inspectors.

. [fthe qun of Adams seeks to intervene and motion the court for the
appointment of a Receiver, it shall do sc through counsel and shal file and serve
said motion by no later than January 12, 2022 for a hearing on January 26, 2022

at 10:00 a.m.

.Page 20f3
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8. This matter shall be schedule for a review hearing live, in-person at the Pittsfield

Session of the Housing Court on January 12, 2022 at 10:00 a.m.

So entered this ____day of , 2021.

Robert , Justice
Cc: Mark D. Blaisdell, Code Enforcement Officer, Town of Adams Inspectional Services

Adams Town Hall, 8 Park Street, Adams, MA, 01220

Page 30f3
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v

claim is based sotely on the Defendants” activity ol ling for harassment prevention orders and
enforcement of said orders. calling the police, filing for criminat complaints, and commencing
SUMIMETY Process actions.

Delendants are correct that the right to lile police reports and harissiment prevention pelitons
are protected petitioning activity, See Polav v MeMahon, 468 Mass, 379 (2014), However,
the focus at the threshold burden stage is on whether the conduct complained of consists yolefy
of the Defendams” petitionig activ ity heres the Plaint (T s 1TED claim containg allegations
that do not solely consist of the defendant’s petitioning activity,  Plaintifl alleges that the
relationship between the Tenant and the Landlords became adversarial and eventually broke
down See Plaintiff s Compleing. ¥ 8100 Plaintift also alleves that the heat in her unit routinels
wenbol, See Maimtift's Complaing. 210 Additionally, Plaintilt altegey that “the relationship
between the parties effectively caused the Plamtiff to be unable 1o access the kitchen and
laundry arca. all of which were within her leased usage.” See Plaintiff s Complaim. 128, Rased
on the Plaintift™s allepations in her [TED clain., the Court {inds that the [TED claim is not based
solely on the Detendants’ exercise of their constitutional right to petition.

Accordingly, the Court [inds that the Defendants™ have failed to mect their burden by showing
that the claims agamst 1t are based on petitioning uctivity wlope and have no substantial basis
other than or in addition petivoning activitdes, See Blanchard v Steward Carney Haspital, Ine
477 Nass. 141, 147020101 7)

Because the Court Onds thue the Plaintift™s [ED claim s not selely based on Defendants”
petitioning activity, the Court does not address the issue of whether commencing a summary

process action 1s protected petitioning activity under Gl ¢. 231, § 391,

PPage 3 ol 4
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8. Conclusion and Order: For these reasons. the defendints are not entitled o dismissal of
Flantiff"s Count [11, intentional intliction ol'emotional distress. upon special motion to dismiss

pursuant to G.L. . 231§ 391T and the motion is DENIED,

So cntered this /Y] l‘du_v of [

r

]_Qo_bcrl G_/Fi(_-:lds. Associate Justice

e Court Reporter

Page 4 of 4
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss, :
IIOUSING COURT DEPARTMENT
WESTERN DIVISION

DOCKET NO. 21CV0551

EDGEWATER TOWER, LLC, )
PLAINTIFF ;
' 3 ORDER
LYANNE DEJESUS, ;
DEFENDANT ;

This case came before the Court by Zoom on January 11, 2022 on Plaintiff’s complaint
for contempt. Plaintiff appcared through counse! and Defendant failed to appear despite service
of the summons in advance of the hearing. Jake Hogue ofthe; Tenancy Preservation Program ~
Pioneer Valley (“TPP") was also present,

Based on tﬁe verified complaint and the testimony ofpfoperty manager Gideon, thc-Court
finds that Defendant’s unit, located at [0] Lowell Street, Apt. 53-0410, Springfield,
Massachusetts {the “Preinises”) is uninhabitable. The unit l1als no working electricity (Defendant
is responsible for paying for electricity) and when Ms. Gideon entered the unit yesterday, she
witnessed a large number of cockroaches pouring aut of a closet. Her observations are consistent
with an exterminator who reported over a thousand cockroaqhes vacuumed up at the last visit,
Defendant has two dogs and Ms.‘,Gidcon observed and smelled dog waste in the Premises. She
testified that the foul odors thyoughout the unit were so strong that they were noticeable outside

ol the Premises.
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: other units.
4. Defendant shall be permitted to enter the Premises during daytime hours by
appointment with management for the purposes of cleaning the unit.
5. Defendant shall be permitted to reoccupy the'Preéni_ses once they are in clean, safe

and habitable condition. If Defendant believes she should be permitted to reoccupy

the Premises and Plaintiff refuses, Defendant maj* sfeek a Court order.

6. Defendant is encouraged to contact TPP at (413) 358-5654 immediately for

b

information about services that may be available to assist her in maintainiﬁg her
fenancy.
l 7. This order shall remain in effect until further Cou'rt order. Either party may schedule a
hearing on three days’ notice to modify or terminate this order.

Jl.f\
| SO ORDERED this | dey of January 2022. _
Hdf. Jonathan . Kne, First Justice

ce; Court Repotter :
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 2ICV0571
MICHAEL S. BOUTIN,
PLAINTIFF
V. ORDER
CHICOPEE HOUSING AUTHORITY,

DEFENDANT

In this civil action for damages brought by a tenant against bis landlord, Plaintiff moves
for recusal. This action involves claims that were severed from a for-cause summary process
action brought against Plantiff by Defendant (Western Division Housing Court Docket No. -
21H798P001 189) pursuant to which judgment for possession entered in favor of Defendant (the
“SP action”). Plaintiff has filed a notice of appeal in the SP a"ct-ion. A trial date in the instant civil
case has not been scheduled; however, a case management conference is on the calendar for .
January 20, 2022. The grounds for Plaintif’s recusal motion involve his dissatisfaction with the
manner'in which I managed the SP action.

In ruling on a motion seeking recusal, a judge must “consult first his own emotions and
conscicnce. 1f he pass[es] the internal test of freedom from disabling prejudice, he must next
attempt an objective appraisal of whethclr this [is] a proceeding in which his impartiality might
reasonably be questioned.” Cosmmnonweaith v. Eddington, 71 Mass. App. Ct. 138, 143 {2008)

(quoting Lena v. Commoanwealth, 369 Mass. 571, 575 (1976)).
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With respceet to the subjective standard, I have consulted my own enictions and
conscience and I am confident that [ have been and will continue to be impartial in this matter.’
Moreover, [ harbor no disqualifying bias or prejudice in this matter. T had no personal knowledge
of Mr. Boutin prior o his appearance in this court and I have no relationship Defendant or its
counse! outside of appearances before me in this court. ] am unaware of any reason that my
impartiality might reasonably be questioned based on any oflthc disqualifying circumstances set
forth in Rule 2.11 of Supreme Judicial Court Rule 3:09 (“Rule 2.11”) or otherwise,*

Accordingly, having‘satisﬁcd both the subjective and: objective standard under Rule 2.11,
[ hereby deny Plaintiff's motion for recusal.

-
SO ORDERED this |9 day of January 2022.

Héh. Jonathan J. Kaffe, First Justice

cc: Court Reporter

!1am aware that Plaintiff filed a complaint with the Administrative Office of the Housing Court regarding his
treatment in our court, but his decision to do so does ot alter my ability ta remain impartial,

# As a practical matter, the Western Division Housing Court has only two full-time judges and, unless requested by a
judge or warranted by the cireumstances (for example, 2 motion to reconsider), cases are not assigned to a particular
judge. T have not taken personal jurisdiction over Mr, Boutin's cases,
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
IIAMPDEN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO, 21-CV-0189
TEHRAN JOHNSON AND MANDY LANZA, )
)
PLAINTIFFS ) L
) FINDINGS OF FACT, RULINGS
v. ) OF LAW AND ORDER '
) :
JU LING-YT, )
. : )
DEFENDANT )

This civil matter came before the ¢0un for a two-day bench trial on September 29, 2021
and October 7, 2021, Plaintiffs appeared with counsel, Defendant appeared and represented
herself. The Court takes judicial notice of two related cases between these parties. !

Based on all the credibie testimony and evidence pre;eﬁted at trial, and the reasonable
inferences drawn therefrom, the Court finds and rules as follows:

Defendant owns a two-family property at 32-34 Vermont Street, Springfield
Massachusetts (the “Properly™). Defendants reside on the first floor, which is identified as 34 -
Vermont Street (the “Premises™). Defendants moved into the Premises in 2016. Defendant
purchased the Propcrty on November 27, 2019, She did not do 2 pre-purchase inspection, stating
{naively) in a pleading that she assumed everything at the Property was fine because it was

occupied,

! The City of Springfield Code Enforcement Department Housing Division filed an action against Ms. Ju, as owner,
and Mr, Johnson and Ms. Lanza, as fenants, in Docket No, 20H79CV00068%, Mr, Johnson and Ms, Lanza asserted
crass-claims against Ms, Ju, which claims were severed from Lhe code enforcement action and entered in Lhe instant
case. A summary process case for non-payment of rent brought by Ms. Ju against Mr, Johnson and Ms. Lanza
{21H79SP001071) was dismissed after Ms. Ju accepted rental assistance funds through the Federal Emerpence
Rentzl Assistance Program,
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When she purchased the Property, Defendant informed Plaintiffs that she intended to
increase the rent from the $800.00 they were paying to the previous owner to $1,200.00 per
month, She offered to increase the rent gradually and to charge onl;‘,! $1,000.00 per month if
Plaintiffs would take on maintenance responsibilities, Pla.intiffs accepted the lower rent but never
agreed in writing to accept any duties to maintain the Pmperiy. ]jcfcndant presented Plaintiffs
with a proposal for -a‘month to month rental agreement that sét rent for January 2020 at $900.00,
with an increase to $1,000.00 beginning in February 2020 with no further increase until January
2021. Plaintif{s did not sign this docutnent but do not.diSpute.I that they agreed to the terms, The
wﬁting-did not mention who was responsible for utilities.? The rental agreement indicated that
rent was due on the first, although Defendant testified that she accommodated Plaintiffs and gave
them to the third to pay. The rental agreement recited that there would be a $50.00 late fee if rent:
was not paid by the fifth.?

In April 2020, the heating system serving the Premises failed. Defendant did not ‘
immediately repair the system. She offered two reasons for the delay: first, she testified that she
was frying to use a warranty company to get the wotk done and that process was time-
~ eonsuming. Second, she said that, because the system failed outside of heating season, she was
not in a rush to get the work done. The first documented attempt to repair the heating system
took place in mid-October 2020, at which ‘time a heating contractol" visited the Propetty and
informed Defendant that'thejob was too big for him because the work would require asbestos

removal and break-down of the old boiler.*

A1Jnder Massachusetts-law, a landlord must provide electricity and gas used in each dwelling unit unless a written
agreement provides for payment by Lhe occupents, See 105 Code Mass, Regs. § 410.354(A).

} This is an illegal provision in Mussachusetts. A Jandlord cannol charge a late fee until rent is more than thirty days
past due. See Attorney General Regulations, 940 Code Mass. Regs. § 3.17(6)(a).

4 The Court cites this picce of evidence because it shows that as of October 2020, Defendant was aware of the extent
of work that would be required to repair or replace the heating system. Even if Defendant sent other contractors to

2
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At or around this time, Defendant told Plaintiffs that she could not afford to replace the
heating unit and would instcad find a less expensive altcrnati.ve, such as baseboard heating or a
pellet stove, Defendant sent a contractor to the Property on Novcmhcr 1,2020 to provide a quote
to install electrical baseboard heat. She claims that the poor s'an:itat:y conditions in the Premises
prevented the contractor from being able to quote the job, but one the exhibit she presented
regarding the instailation of baseboard heaters shows that theé coniractor only indicated that the
start date for the work was contingent upon receipt ofpermit?s and the occupants cooperation
with remaoval of items from the walls, Around this time, Plaihti.ffs claim that Defendant told them
that the new heating system she planned to install would be more efficient and would reduce the
Plainti(fs’ utility bills and that, lheréfore, she would be increasing their rent despite her previous
promise not to raise the rent prior to January 2021,

On November 4, 2020, Defendant sent Plaintiffs a notice to quit for failing to pay
November rent. That same day, still without heat, Pllaintiffs contacted the City of Springfield
Code Enforcement Department (“Code Enforcement™).® On November 10, 2020, Code
Enforcement conducted an inspection at the Property. The inspection resulted in numerous
Sanitary Code citations, including among othell"s, no heat, a d'efpctivc stove, damaged ceilings
and watls, ilﬁproper wiring, defective roof and gutters and trash and overgrowth in the yard.

Code Enforcement condemned the Premises due to lack of heat and ordered Plaintiffs to vacate

immediately. Defendant was notified of her right to appeal the condemnation order but she did

the Property before October 2020, it does not change the fact that Defendant knew the scope of the work to be done
in QOctober 2020. The heating season begins on September 15, See 103 Code Mass. Regs. § 410.201.

5 Defendant claims that Plaintiffs' call to Code Enforcement was in “retaliation™ for her sending a notice to quit. She
misunderstands Massachusetts law, Tenants are entitled to habitable conditions and can seek to enfbree the Staie
Sanitary Code at any titne before or after receiving a notice to quit. The fact that here Plaintiffs contacted Code
Enforcement after getiing & notice to quit simply means that they cannct establish that Defendant retaliated against
them by sending a notice to quit after they contacted Code Enforcement., |

3
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not do so.?

On December 4, 2020, despite the condemnation ordgr,_Defendant texted Plaintiff
Johnson regarding payment of December rent, which accordiné to Defendant was due the prior’
day. Plaintiff Johnson informed Defendant that Plaintiffs we%e withholding rent.” On December
6, 2020, Defendant notified Plaintiffs by text message that a ;conti'actor would be arriving the
next day to begin asbestos removal and that Plaintiffs shouldj “get your Dec, rent ton;orrow
morning & give that cash to him when he arrives so he can s;art the job smoothly.” The asbestos
cantractor did not, in fact, heéin work the next day.?.

IThc City of Springfield, through its law department (the “City”), served a summons. on
Defendant to appear at a Court hearing on December 14, 2020, at which time the Court ordered
Defendant o restore heat in the Premises “forthwith and in any event no later than December 18,
2020 at 9:00 a.m.” Although the City had requested an order for Defendant to provide alternative
housing to Plaintiffs, Plaintiffs declined alternative housing éccommodations at that time. The
heat was not restored by December 18, 2020. Defend’ant asserts that she should not be found
fault for the delay because she was working extremely hard to coordinate between an asbestos

abatement company, a heating contractor, a plumber and an electrician, and, because of a

snowstorm, the various contractors could not all arrive at the, Property as planned,

& Subsequent to the condemnation, on November 25, 2020, the plumbing and electrical divisions of the City's
Building Departinent Inspectional Services conducted inspections of the Property and notified Defendant of
additional violations having to do with the absence of a working heating system.,

7 Defendant argues that Plaintiffs did not legally withhold rent because they did not place money in an escrow
account, “as law requires,” Once again, Defendant misunderstands Massachusetts law, which imposes no obligation
on tenants to escrow withhicld rent, )

8 Despite Defendant using this example as one of several that she claims show Plaintiffs lack of cooperation with her
efforts to fix the heat, the Court places no blame on Plaintiffs in this Instance, A landlord does not have the right to
demand tenanls pay a contractor to commence work, especially here when Plaintiffs hod informed her that they were
witliholding rent until the heat was repaired,
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Still without heat despite the Court’s order that it be restored by December 18, 2020,

Plaintiffs filed an emergency motion seeking alternative housing. At the hearing on Plaintiffs’

maotion held on December 22, 2029, Defendant represented to the Court that the asbestos
contractor had completed the abatement and that the heating contractor was working that very

day to install the new heating system. Aecording to the City,-however, as of the time of the

hearing, none of the required permits had been pulled to repl;cF the boiler. Defendant expressed
E frustration because she said she was “working so hard” to get the heat restored and argued that it
was unfair that she should have to pay for a hotel when'Plainrtiffs had not paid rent for November
, or December, Over her objections, the Court ordered Defendant to “provide and pay for
| accommodations at a motel located within a reasonable distanee of the subject rental premises as
a[lternativc living arrangements™ for Plaintiffs “beginning today, December 22, 2020 and
continuing until the heat is restored to the subject rental premises with permits pulled and closed
as required.” o
Despite the Court order, Defendant did not provide alté:;native accommodations. At trial,
she testified that the outside temperature “really wasn't that cold” during that time period and
that Plaintiffs were “a super high risk group for COVID-19.”, She claims that “ethical concerns”
prevented her from sending Plaintiffs and their children 1o a hotel. Asa l‘csult,-Plaintiffs
remained at the condemned Premises without heat through December 28, 2020 when the heat
was finally restored.” )
Code Enforcement reinspected the Premises on Janugry 8, 2021, At that tiine, the

plumbing inspector confirmed that the heating system was properly installed and operating, and

1
- !

% The Court notes that as a resuli of Defendant’s faflure to comply with the Court’s order, Plaintiffs filed a complaint
for contempt, Because by the time the summons on the contempt complzint issued the heat had been restored, the
Court ordered that any sanction for contemnpt would be nddressed as part of the instant civil case for monetary
damages. : -
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the condemnation order was lifted. Code Enforcement noted ‘jat that time that the non-emergency
violations cited on November 10, 2020 had not yet been addressed. Upen reinspection on March
15, 2021, Code Enforcement found the non-emergency violations still existed and cited
additional violations. On April 20, 2021, the City filed a 1n0€i0n to amend jts petitioln to enforce
the State Sanitary Code to add additional Sanitary Code violjatié}n;. At e hearing on May 3, 2021,
the Court allowed the City’s motion and ordered tha@ all rem;iiiriing violations be corrected by
May 28, 2021. i -

On June 4, 2021, Code Enforcement’s electrical insp;ctor confirmed that Defendant had
corrected the remaining electrical wiring violations he had cited on November 25, 2020. Other
non-emergency violations remained uncorrected. At the next‘ Court date on June 16,2021, the
City further extended the deadline for Defendant to correct the remaining issues at the Property
to August 30,2021, On August 4, 2021, being satisfied that a{ﬂl cited violations had been
corrected, the City dismissed its code enforcement case against Defendant,

At trizl, Defendant repeated deflected responsibility for failing to correct all of the
housing violations in a timely manner. She repeatedly blamed Plaintiffs for refusing access for
repairs; however, she prolduced little or no admissible evidence to support her claims. In a
document submitted to the Court following trial summarizing incidents of alleged tenant
obstruction, Defendant cites one incident on November 1, 2020 (involving, by her accoun-t, the
cluttered condition of the Premises), refusal of access onee on .Ianuary 18, 2021, Plaintiffs |
displaying a “bad attitude™ on May &, 2021, and several incidents in which Plaintiffs did not let

contractors 1o entcr the Premises in June 2021. The evidence is insufficient to show a pattern of

obstruction that prevented Defendant from completing the work, particularly in the critical
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period from April 2020 when the heating systemn failed to December 28, 2020 when the heat was
testered.
- To the extent Defendant demonstrated instances in which Plaintiffs refused to allow
contractors to enter the Premises, the Court finds that such réfusals did not oecur frequently

(outside of a brief period in June 2021, at least) and that Plaintiffs were generally justified in

refusing access because Defendant did not always give adequate advance nolice and contractors

failed to artive on time for scheduled appointments. The Cou:rt':acknowledgcs Defendant’s

b
]
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frustration that she could not always control the exact time olf arrival for contractors coming from
out of town, but it was her choice to select contractors that had to drive a long distance, and she

t did not take steps tq. mitigate the inconvenience to Plaintiffs, Defendant expected Plaintiffs to

' accommodate a significant amount of disruption to Ithcir lives; in fact, in her own words,
Defendant arranged for “30-50-60 contractor visits ... across 9 months® time.”!® Defendant could
have voluntarily placed Plaintiffs in alternative housing for a couple of weeks and had the house
empty for contractors to come and go at their convenience. |

Defendant r;learly sees herself as a victim. She 1‘cpeathly testified about how “the City
was all over me” to make repairs and about much money shc: ;apent replacing the heating system
and making other repairs at the Property. She blames Plaintiffs’ lawyer for tu:niﬁg her tenants
against her and making demands for better living conditions, She testified that she has been
“mentally tormented” and that Plaintiffs caused her to sufferl“menta[ distress and emotional

stress” by their actions,!! She bxpressed anger aver the expense and complication of having to

schedule all of the repairs, and by the “endless perpetual vari{ations of all kinds of legal papers

9 This quote is drawn from 2 docoment entitled "Landlord/Defendant’s Amended Counterclaims” submitted by

Defendant at trial. c
L To the extent Defendant articulated counterclaims against Plaintiffs, the Court finds no credibie evidence (o

support them.

13 W.Div.H.Ct. 116




and motions.”'? She also seems to believe that, because the rent is set below market value,
{: Plaintiffs should not be complaining about conditions of disrepair. In sum, she does not fully
appreciate the complex laws and regulations governing the rental of residential property in

Massachusetts. Had Defendant hired a professional property 'ménagcr or taken advantage of the
3

many resources available to small landlerds, she could have avoided much of the stress and
i

N

anxicty about which she complains.
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Turning now to Plaintiffs’ legal claims, Plaintiffs aileége (a) negligence, (b) breach of the
i

implied warranty of habitability, (c) breach of the covenant of quiet enjoyment, (d) retaliation,

b

and (e) violation of the Massachusetts consumer protection law, G.L. ¢. 93A. Also, Plaintiffs
|‘
a0 seek an order that Defendant assume responsibility of the utilities serving the Premises given the

lack of a written rental agreement transferring the burden to ?lqintiffs. The Court will address

each claim separately:

, : Negligence and Breach of Quiet Enjoyment
L Massachusetts law provides that a landiord who "directlly or indircctly inter{eres with the
quiet enjoyment of any rcsidential premises by the occupant oy shall ... be liable for actual and
consequential damnages, or three month's rent, whichever is greater, and the costs of the action,
including a reasonable attorney's fee .., “ G. L. c. 186, § 14. This statutory right of quiet
enjoyment protects a tenant from "serious interference” with the tenancy, meaning any "acts or
omissions that impair the character and value of the leasehold." Doe v. New Bedford Housing
Aurh., 417 Mass. 273, 285 (1994). The statute does nc;t require that the landlord act intentionally

to interfere with a tenant’s right to quiet enjoyment. 4/-Ziab Y Mourgis, 424 Mass. 847, 850

- (1997).In analyzin‘g whether there is a breach of the covenant, the Court examines the landlord's

12 Apain, the Court s quoting from the document entitled "Landlord/Defendant's Amended Counterclaims”.

2
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. “conduct and not [its] intentions," Doe, 417 Mass, at 285, A tenant must show some negligence
. by the landlord in order to recover under the statute. See Al-Ziab, 424 Mass, at 8035, 13
Here, the Court finds that Defendant willfully failed t:lo ?umish heat at a time when heat
"was required to be provided under the State Sanitary Code. ﬁldtimugh she made efforts to address
the problem, she did not do so for several months after bcingi made aware of the problem in April

2020. She did not have the system repaired by the bcginningfon heating season on September 15.

The lack of a functional heating system during the heating sc:asl_on constitutes a serjous

interference with Plaintiffs quiet enjoyment and substantiallly {mpairs the character of the

Premises. Defendant’s conduet is a elear violation of the prong of G.L. c. 186, § 14.

£ The Court finds that Defcn&ant is liable for a separate breach of the covenant of quiet

enjoyment in the manner in which she treated Plaintiffs, indc::pcndent from the issues regarding

3 the heatiflg system, Among other transgressions, she demand?e.d; that they make payment directly
to a contractor at & time when she had been informed that the?y were withholding rent. She

ol informed them that she was going to charge a higher rent because she was putting in a new

|
5 heating system. She raised the rent without first terminating their month to month tenancy as

# required by G.L c. 186, § 12. She repeatedly demanded that they aflow contractors into the
Premises without first having given appropriate advance notice or at different times than she had
scheduled with notice. She claims she arranged between 30 an(_i 60 contractor visits, which is an

A excessive number for any tenant to have to endures, She consistently blamed the tenants for

i having to do so much work at the Premises; in fact, in her responsive plcading in this chase, she

1

12 The Court addresses Defendant’s negligence in conjunction with Plaintiffs’ claim for breach of the covenant of

quiet enjoyment. Because Plaintiffs scope of available damages includes-actual and consequential damages wherc

i the landlord knew ar had reason to know of conditions of disrepair interfering with the tenants® quiet enjoyment and
5 failed to take appropriate corrective measures, any recovery for negligence would be duplicative of Plaintiffs’

ol recovery under G.L. ¢, 186, § 14. -
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P
A demands payment from Plaintiffs for damages in excess of $17,000.00 for such claims as
recommending a contractor that did not work out, removing asbestos and installing 2 new

heating systcm.

For each violation of G.L. ¢. 186, § 14, damages arc tihe greater of three times monthly

rent or actual and consequential damages, as well as costs anid r.leasonable attorney's fees, H:;re,

: monthly rent has been cstablished as $1,000.00. Plaintiffs diél nl_ot produce credible evidence of
actual and consequential damages in excess of statutory clami'agles,]4 and thus they are entitled to
an amount equal to three months’ rent for each of the two se%:arate violations of law.

@ Accordingly, under the legal theory of viplation of the covenant of quiet enjoyment, Plaintiffs arc

entitled to $6,000.00, plus reasonable costs and attorney’s fees,

Breach of the Implied Warranty of Habitability C

& Implied in every tenancy is a warranty that the Ieasecl: premises are fit for human
occupation. Jablonski v. Clemons, 60 Mass. App. Ct. 473, 4';%5 (2004); see Boston Housing Auth.
v, Hemingwa;y, 363 Mass. 184 (1973). Substantial violations 'of the State Sanitary Code generally
make & dwelling uninhabitable or reduce the dwelling’s rental value. The typical measure of
damages in a warranty of habitability case is the dilference between the rental value of the
premiscs as warranted less the fair value of the premises in tl:'lcil-r defective condition. See

'5": Hemmgv@ 363 Mass. at 203. |

With respect to heat, the Court finds that the défccti\;f: heating system diminished the

b rental value of the Premises in different respects depending on the time of year, From the initial
f

notice given to Defendant of the need to repair the heating system in April 2020 through the

W |

bl
4 Emational distress, where foreseeable, can be a component of actual and consequential damages under G.L. .

186, § 14, See Homesavers Council of Greenfield Gardens, Inc. v. Sancker, 70 Mass. App. Ct. 453, 458 (2007). To
the extent PlaintifFs testified about the emotiona! distress caused by Defendant’s actions, the Courl did not find the
t! testimony compelling and finds insufficient evidence to warrant an award for emotional distress damages.

i 10
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by Code Enforcement at the Property did not require Defendant to gain access to the Premises.
The total abatemnent amount for the non-emergency code vio%ations for the relevant time period is
$879.60. These wafranty damages are separate from the quic:t enjoyment damages relating to
lack of heat and are therefore not duplicative. Accordingly, T%la;intiffs are entitlcd to a separate

: |
recovery of $879.60, plus reasonable attorney’s fecs, under this legal theory.

Retaliation
Pursuant to Massachusetts law, a landlord who threat!ens to or takes reprisals against a
. 1 .

tenant for the tenant’s act of “commencing, proceeding with,:f O% obtaining relief in any.judicial or
administration action” shall be liable for damages which shall not be less than one month’s rent
or more than three manth's rent, or the actual damages sustain.ed by the tenant, whichever is
greater, and the costs of the suit, ineluding a reasonable attm;aey‘s fee. G.L.c. 186, § 18. Beéausc
the notice to quit iq this case was for non-payment of rent, th:e ;tatutory presumption of
retaliafion is not applicable. See id. The issue presented in th:is case is whethgr Defendant served
a notice to quit on Plaintiffs after they contacted Code Enfon::ement. The Cowt finds that
Defendant serviced the notice of termination of their tcnancy; on the same day, but prior to the
time Plaintiffs contacted Code Enforcement. Aceordingly, Diéfendant is not liable for violation of

G.L.c. 186, § 18.15 : }

Unfair and Deceptive Business Practices under G.L. ¢. 93A

The Court finds that Defendent, who purchased the Premises as an investment property
and rents at least iwo dwelling units, is in the business of owning and managing residential units

for purposes of G.L. ¢. 93A. She engaged in unfair and decc;:)tive praciices within the meaning of

1% Plaintiffs arguc that Defendant refused to fill out forms so that they CCIl;Jld. abtain fuel assistance in retaliation of
théir complaints about conditions. The Court does not find sufficient evidence to find that such action, if it oecurred

as described, constitutes retaliation, :

12

13 W.Div.H.Ct. 121




Y
t
4

e

|
i
G.L. c. 93A and the Aftorney General regulations thereunder for, among other acts, failing after
notice to remedy a violation of law in a dwelling unit which may endanger or materially impair
the health, safety or well-being of the occupant (940 C.M.R. =§ 3.17(1)(b)) and failing to comply

with the State Sanitary Code (940 C.M.R. § 3.17(1)(@).

|
Defendant also violated G.L. c. 93A by imposing a penalty for late payment of rent

before such payment was 30 days overdue, 940 C.M.R. § 3.11?(6}(&). Plaintiffs did not

necessarily pay the late fce, but the theeat of an illepal late feje s;atisﬁes the requirement of fegal
harm. The Court finds that the G.L. c. 93A violation entitled Plaintiffs to statutory damages of
$25.00. |

In addition to the foregoing violations of G.L. c. 93A, Defendant committed an unfair and

, . |
deceptive business practice when, in connection to Plaintiffs] application for emergency housing

payment assistance programs, she reported an inflated rentaliar{lount to Way Finders. The Court

finds that rent remains at $1,000,00 per month unless and until Defendant increases the rent in

accordance with G.L. c. 186, § 12, yet her contract with Way Finders shows that Way Finders

paid her a monthly stipend in the amount of $1,250.00, She claimed at tria] that Way Finders, not
Vo

she, decided the amount of the stipend, but her testimony on :this point is not credible. Way
P
Finders relies on the information it is given, and, in any event, Pefendant accepted the funds

|
without returning the excess payment. Defendant’s acceptance of excessive renta] assistance
funds causes legal harm to Plaintiffs because such funds are limited, and Plaintiffs could be
ineligible inthe future for all of the funds they would otherwise been entitled, It is impossible at

this time to determine if and in what amount Plaintiffs may be harmed by Defendeant’s action, so

for purposes of this decision, the Court awards statutory damages of $25.00 to Plaintiffs.'s

[
18 The Housing Specialist Department shall inform Way Finders of the Courl’s finding and Way Finders may take
whatever remedial actons against Defendant that it deems appropriate.

13
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Pursuant to G.L. e. 93A, Plaintiffs are entitled to an aw:ilrd of multiple damages (not less
than double nor more than trebie) if the Court finds that Defé;nc;ant's violation of the statute were
willful or knowing, "The *willful o ‘knowing' requirement OE;' [(;E.L. c. 93A,] § 9(3), goes not to
actual knowledge of the terms of the statute, but rather to knc{m%ledge, or reckless disregard, of
conditions in a rental unit which, whether the [landlord] kno\:lwsE it or not, amount to violations of
the law." Montanez v, Bagg, 24 Mass. App. Ct. 954, 956, (lSéB?). In this case, the Court finds
that Defendant’s acts and omissions with respect to allowingi_ fc;r defective conditions and failing

to take appropriate corrective measures, as well as her impos'ition of late fees and

i
misrepresentations to Way Finders, to be willful or knowing as that concept is applicd under

G.L. c. 93A. Therefore, the Court will double the damages a\:vardcd hereunder pursuant to G.L.
c. 93A, §9.7

Contempt Sanction

v '
; [
P

In order to establish civil contempt, the burden is upon the complainant to demoanstrate,

by clear and convincing evidence, (1) a clear and undoubted disobedience (2) of a clear and
b

unequivacal command. In re Birchall, 454 Mass. 837, 85253 (2009). Here, Plaintiffs met their

burden. Despite a clear and unequivocal order from the Court on December 22, 2020 to provide

Plaintiffs with temporary alternative housing, Defendant cleﬁllrly and undoubtedly disobeyed the

order, She tries to justify her disobedience by citing to “cthidal"’ concems, but a litigant cannot
simply ignore a Court’s order because she disagrees with it. -
Had Defendant complied with the Court order, she would have had to pay for six nights

o .
in a hotel. Assuming a hotel with kitchen facilities would have cost $200 per night (the Court
1
ordinarily orders a daily food stipend per person if the hotel does not have kitchen facilities
Iy
¥ The Court declines to impnse treble damages because Defendant’s malfeasance stems primarily from her
ignorance of the law and her lack of expericnce as a land{ord. L

14
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which is likely to result in a greater daily expenditure), Defendant would have paid at least

$1,200.00 out of pocket to house Plaintiffs. She will get an upwarranted windfall if the Court
b

overlooks the fact that she disregarded its order. Accordingly, the Court orders Defendant to pay

Plaintiffs the $1,200.00 she would have otherwise paid to thF; hotel.'® In addition, Defendant

I 1
shall pay the attotneys' fees of Plaintiffs’ counsel for filing and serving a complaint for contempt
on in the related code enforcement case, Docket No. 20H?9(_73Vf000689.
I
I . .
Accordingly, based on the foregoing findings and rul.ings, and in light of the applicable

- Vol
law, the following order shall enter:

1. Plaintiffs are entitled to single damages in the amount 0f $6,929.60. This {igure is

calculated by adding together damages for breach of the covenant of quiet enjoyment
: |

(36,000.00), breach of warranty ($879.60) and G.L.:c. 93A ($50.00).
2. The single damages amount shall be doubled to $i1:3"859'20 pursuant to G.L. ¢, 93A.
3. Defendant shall pay $1,200.00 to Plaintiifs as a sanction for contemplt. -
4. Within ten business days of reeeipt of this dccisiofn,.Dcfendant shall transfer the

i .
utilities to her name forthwith and pay for same until such time as the utilities are

lawfully transferred into Plaintiffs’ names.'®

5. Judgment shall enter in favor of Plaintiffs on Deféngiant‘s counterclaims.
6. Plaintiffs may submit, within fifteen days of receipt of this order, a petition for

reasonable attorneys’ fees and costs, together with supporting documentation.

Defendant shall have fifteen days to file an opposition to the petition.

!

|
*# This is a separate award from the landlord tenant claims and is thus not multiplied under 93A.
12 The Court notes that Plaintiffs did not seek reimbursement of past payments for utilities, only damages for any

period of time in which Defendant fails to do so after it is determined that she is responsible for same.
1
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

HAMPDEN, ss. . HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 218P1189
CHICOPEE HOUSING AUTHORITY, )
PLAINTIFF

ORDER ON APPEAL BOND

MICHAEL S. BOUTIN,

DEFENDANT

‘ The parties appeared before this Court on December 21, 2021 for an in-person hearing to
set or waive the appeal bond. Plaintiff appeared through counsel. Defendant appeared and
represlentcd himself.

l;laintiff owns and manages the residential premises occupied by Defendant at iOO Debra
Drive, Apt. 4-F, Chicopee, MA (the “Premises™). Plaintiff terminated Defendant’s tenancy based
on lease violations, A final judgment for possession entered in favor of Plaintiff on December 6,
2021. Defendant filed a timely notice of appeal on December 13, 2021, along with an affidavit of
indigency. Notice of a hearing to set or waive the appeal bond was sent to the parties on
December 15, 2021. Plaintiff filed a motion for an-order that Defendant pay use and occupéncy
during the pendency of the appeal. Defendant filed an opposition to Plaintiff’s motion. ".

By \firtue of his receipt of public assistance under bofh the MassHealth and Supplement’

Security Income programs, the Court finds that Defendant is.indigent as that term is defined in

1 Defendant did not formally move to waive the appeal bond under G.L. ¢. 239, § 3; nonetheless, the Court treats
‘Defendant’s opposition to Plaintiff’s motion to pay use and occupancy during the pendency of the appeal as a
motion to waive the appeal bond. :

1
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G.L. c. 261, § 27A. The Court further finds that Defendant has a defense which is not frivolous,
Accordingly, Defendant shall not be required to post bond pl;r:;uant to G.L. c. 239, § 5(c).

The Court turns next to the question of payment for u"se and occupation during the
pendency of the. ai:)peal. According to G.L. c. 239, § 5(e), ew.j:n if the requirement of an appeal
bond is waived, the Court “shall require any person for whom the bond or security provided for

in subsection (c) has been waived to pay in installments as the same becomes due, pending

appeal, all or any portion of any rent which shall become du¢ after the date of the waiver.”

Defendant resides in subsidized housing. His rent is $3i2.00 per month. He contends that
he.should be excused from paying use and occupancy pending appeal because the Premises do
not meet the minimum standards of fitness for human habitafion as a result of defective
plumbing, hot water that exceeds the maximum allowable temperature, windows and doors that
are not airtight, and a broken intercom system. He did not offer evidence of defective conditions
beyond his testimony.

Moreover, these complaints have been raised in previous court hearings. On August 12,
2021, Angel Quinones, a code enforcement officer for the Ci.ty of Chicopee, testified that he
inspected the plumbing, water tempexlature and drafty windows and doors and issued a letter of
compliance on July 14, 2021 confirming that all of the issues had been addressed. Based on Mr,
Quinones’ testimony, the Court is satisfied that Plaintiff took appropriate remedial action and
that the conditions about v;.'hich Defendant complains do not diminish the fair rental value of the
Premises.

With respect to the allegation that the entry buzzer system is malfunctioning, the Court

orders Plaintiff to inspect it and make any necessary repairs.zi Even if the entry buzzer system is

2 This order was made orally during the hearing on December 21, 2021.

2
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damages 10 the apartment. With respect to Defendant’s countercelaims, the jury found that
Plainti(f held a sccurity deposit in the amount of $750.00 and failed to return it to Defendant in
compliance with the law. The jury found that Plaintiff did not interfere with Defendant’s quiet
enjoyment or breach the warranty of habitability,

Legal Standard

In calculating the amount of an award of attorncys’ fees, a court should no;mal[y usc the
“lodestar” method. Under the “lodestar™ method, “[a] fair market rate for time reasonably spent
in litigating a case is the basic measure ol a reasonable attorney’s fee under State law as well as
Federal law.” Fontaine v. Ebtec Corp., 415 Mass. 309, 325-26 (1993). However, the actual
amount of the attorneys’ fees is largely discretionary with the trial court judge. Linthicum v.
Archambault. 379 Mass. 381, 388 (1979). In determining an award of attorneys’ fees, the Court
must consider “the nature of the case and the issues presented, the time and labor required, the
amount of the damages involved, the result obtained. the experience, reputation and ability of the
attorney, the usual pricc charged (or similar services by other attorneys in the same area, and the
amount of awards in similar cases. {d at 388-389. “Absent specific direction [rom the
Legislature, the crucial factors in making such a determination are (1) how long the trial lasted,
(2) the difficulty of the legal and factual issues involved. and (3) the degree ol competence
demonstrated by the attorney,™ Heller v. Silverbranch Const. Corp.. 376 Mass. 621, 629 (1978),
The prevailing party is entitled to recover fees and costs for the elaims on which he or she was
successful and claims on which the party did not prevail shouid be excluded. Simon v Solomon,

385 Mass. 91, 113 (1982).
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Findings and Rulings on Attorney’s Fees

Defendant secks $10.492.50 in attorney’s fees, based on 41.97 hours at a rate of $250.00.
Detendant’s counsel is experienced and very competent, and the Court finds his hourly rate of
$250.00 is reasonahle in this matter. With respect to the number of hours expended, the Court
notes that this case did not involve complex legal issues. [t was commenced as a small ¢claims
case and Defendant’s counterclaims are those commonly asserted in landlord-tenant disputes.
The trial involved few witnesses (and no experts). few documents and. including the selection
and scating of a jury, started and ended in one day.

Much of the work in this case was involved conditions claims upon which Defendant did
not prevail. Nonetheless, the Court is mindful that preparation for a jury trial takes more time and
etfort than preparing for a bench trial. and it was Plaintiff who demanded a trial by jury. A
stgnificant number of hours were spent on jury-specific work, such as motions in limine and jury
instruetions, which work was nccessary regardless of the outeome at trial.

Accordingly, using the “lodestar” method. and after consideration of the relevant factors
sct forth herein, the Court awards Defendant rcasonable attorney’s fces in the amount of
$5.000.00. Defendant did not petition for an award of costs.

Caleulation of Final Judgment

Pursuant to G.L. c. 186. § 7. because the jury found a violation of G.L. c. 186. §
[5B(6)(e), Defendant “shall he awarded damages in an amount equal to three times the amount
of such security deposit or balance thereof to which [she] is entitled plus interest at the rate of
five per eent from the date when such payment became due. together with court costs and
reasonable attorney's fees.™ The jury found that the amount of the security deposit was $750.00.

Detendant is therefore entitled to three times this amount, or $2.250.00. The parties agree that
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Defendant vacated in early December 2019, so in calculating the interest. the Court determines
that twenty-two months elapsed between carly January 2020 and the trial date. Interest on the
security deposit through trial therefore amounts to $825.00. In sum, the total award for violation
of the security deposit statute is $3,075.00. This amount is offset by the amount of rent that the
jury found was due Plaintiff. namely $1.219.00. After such offsct, and afier adding the award of
attorneys” fces herein, final judgment shatl enter in favor of Defendant in the amou'm ol
$6,856.00.

SO ORDERED, this 21ay of January 2022.

Jgrathan 1. Kanc.first Justice

cc: Court Reporter

! Defendant’s counterclaim fer unfair and deceptive practices under (51 ¢. 93A was reserved to the judge. Because
Defendant did not prevail on her claims for breach of warranty and the covenant of quiet enjeyment, the Courl rulcs
that Plaintiff is not liable under <. 93A. Any damages that could be awarded under e. 934 related to Plaintiff™s
mishandling of the security deposit are duplicative of the damages under G.L.. c. 186, § 15B.

4
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2. Discussion: A hearing on same was scheduled and conducted on December
30, 2021. The plaintiff's witness was Giovanni Amaya (Amaya), Second
Assistant Vice President of Default Management for Specialized Loan Servicing,
the current servicer for the mortgagee.

3. Amaya works in the servicer's Default Administration offices, working for the
Colorado-based company remotely from Florida. The majority of his work over
the past decade involves loans for South Florida properties and he has never
been to the subject premises. The majority of his duties involves review of
business records on loans that are in default and as a records custodian.

4. Amaya is also trained in "evaluating properties” and explained that he knows how
to read Broker Price Opinions and that he utilizes Zillow and Realtor.com as a
means to reaching his conclusion of how much the use and occupancy should be
for the subject premises. Amaya says that he does not use MLS, which is
commonly used by realtors testifying in the court about such matters.

5. Amaya viewed a half-dozen listings for properties within a two-mile radius of the
subject premises of comparable size and viewed photographs of the premises.

6. Amaya's opinion is that the use and occupancy should be set at “between $1,600
to $1,800 per month depending on inside conditions.”

7. The defendant stated to the court that the premises are adjacent (within much
less than two miles) to parts of Springfield in which the property values are much
higher than in his neighborhood.

8. The defendant stated that he believes that the use and occupancy for the

premises should be between $1,000 and $1,200 per month.

Page 20f3
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9. Conclusion and Order: The court finds that Amaya is not sufficiently
knowledgeable about the location of the subject premises nor the condition of
same to provide a basis for the court to set a use and cccupancy amount. He
has never been to the premises, outside or inside, and is not sufficiently
knowledgeable about the variance in property values between the different
neighborhoods in which the premises are located and in which the “comparables”
he listed are located. As such, the court is unable to reach such an assessment
based on Amaya's testimony.

10. Accordingly, if the plaintiff wishes to seek its claim for use and occupancy, it shall
either file a written stipulation signed by the parties as to an agreed-upon amount
for monthly use and occupancy from the date of the foreclosure to the present or
file a motion for another evidentiary hearing on said issue. If the plaintiff
chooses, however, to forego its claim for use and occupancy and files a written
notice to that effect, the court will enter a final judgment for possession to the

plaintiff.

So entered this __day ol _,2022.

| ,

Robet@ésociam Justice
Cc:C eporter
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COMMONWEALTH OF MASSACHUSETTS
| THE TRIAL COURT °

HAMPDEN, ss. -
HOUSING COURT DEPARTMENT
WESTERN DIVISION -
DOCKET NO. 21-SP-1948

GORDON H. MANSFIELD VETERANS )
COOPERATIVE CORP. —~ CHICOPEE, )
: )
PLAINTIFF )}
) :
v. ) ORDER ON PLAINTIFF’S MOTION
) TO SEVER COUNTERCLAIMS
RAYMOND VOIDE, )
: o )
DEFENDANT )

This matter came before the Court on January 24, 20:22 for Zoom lleaging on Plaintiff’s
Amended Motion to Sever Defendant’s Counterclaims. Plaintiff appeared through counsel.
Defendant appeargd self-represented. After hearing, Plainfift’s motion is allowed in' part and
denied in pa&, as follows:

1. Plaintiff’s motion to sever the counterclaims s-et forth in paragraphs 33 aﬁd 34 of

Defendant’s answer is DENIED. Although the coﬁnterclaims articulated in these

_ paragraphs are not conditions of disrepair, the Co:ilrt recognizes that Defendant is a
self—repfesented litigant using a pre-printed court ;fo:rm. The substance of the
allegations, in the~nature of breach of the rental aéréement (§ 33) and interference
wit_H quiet enjoyment (§ 34), may relaté to or arise out of his tenancy and may be
brought as counterclaims in this summary process caée. See G.L. c. 239, § 8A.

2. Plaintiff’s motion to sever the counterclaims for c}iefamation and copyright

infringement set forth in paragraph 54 of the answer is ALLOWED, Defendant
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claims that he performed certain work for Soldier% On for which he has not been paid,
work whioh he asécrts the agency is using in marl§<eting materials without his
permission. The Court finds that these claims are iur;related to any law enacted to
protect a tenant’s right in the landlord-tenant relat;io;lship. See Meikle v Nurse, 474
Mass. 207, 212-213 (2016).! | /
With respect to the counterclaim for fraud set fort?h in paragraph 54 of the answer, the
Court ‘ﬁnds that it is not plead with particularity. };)ejféndant shall have ten days from
receipt of this order to amend the counterclaim, to state the basis of the fraud
counterclaim with particularity. See Mass. R. Civ. P. 9 (the circumstances constituting
fraud must be stated with part.icularity).' Ifno sucﬁ amendment is gewed and filed
within the time allotted, or if Plaintiff conténds thlat‘the counterclaim f;)r fraud, as

amended, does not relate to or arise from the tenancy, Plaintiff may move to strike the

counterclaim at the pretrial conference scheduled for February 24, 2022.

Plaintiff’s motion to sever the counterclaims based on G.L. ¢. 93A (“Chapter 93A”) is

DENIED without prejudice. The Court does not hiav'e an adequate factual basis to
determine if Chapter 93A applies to Plaintiff. Alt};mlugh Plaintiff cites to cases in
which courts have refrained from imposing liabili‘:ty‘o'n parties “motivated by
legislative mandate,” the inquiry is whether the ac':ts‘ complained of \;ufere committed
within a business context. See Planned Parenthoo:d Federation of /imerica, Inc—. v
Problem Pregnancy of Worcester, Iné., 398 Mass. 480, 492-493 (1986). A party.’s
status as a nonprofit operation is influential, but pot- dispositive. See Boston Housing

Authority v Howard, 427 Mass. 537, 539 (1998). :

! Because counterclaims in summary process are not compulsory, Defendant may seek relief for his defamation and
copyright infringement claims in a different forum. '
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dated September 22, 2021, Plaintiff had Detendant served with a notice to quit terminating his
tenancy as of November 1. 2021,

Detfendant acknowledges that a constable came to the Premises to serve him but testified
that the constable simply threw the paperwork on the ground and did not hand it to him. He said
that he did not touch it or read it. The Court finds the notice to quit to be legally adequate and is
satisfied that it was served on Defendant.” The law does not require that a notice to quit be
delivered in hand to a tenant and a tenant can simply ignore the notice and claim lack of service.
Plaintiff had a summons and complaint timely served on Defendant at his last and usual address
and sent it by first class mail. Accordingly. Plainult has satisfied his prima facie case for
possession,

Detendant did not tile an answer. At tnal. Defendant asserts that this Court is without
jurisdiction because he is not subject to the faws of the United States. He asserts that he is a
sovereign member of the Choctaw tribe and. as an indigenous person. rejects the notion of
private property ownership. In essence. he argues that because he is not subject to U.S. law and
because no property can be privateh owned. this case should be dismissed. in support of his
position, he cites to the United States Constitution. the United Nations Declaration of the Rights
of [ndigenous Peoples. an American Bar Association resolution regarding the rights of
indigenous peoples. and various common law cases and federal regulations,

The Court is no persuaded by Defendant’s argument that it does not have jurisdiction in

this matter. Further the Court finds that Plaintift has a superior right to possession of the

? The Court infers from Defendant's testimany that he understood what the constable was there for but that he
refused 1o accept it either because it was addressed to him usiog his former name or because he does not aceept the
concept of private property ownership.
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Premises and is entitled to recover possession using the remedy of summary process. See G.1.. ¢.
239, § 1. Despite being given several opportunities to do so, Defendant failed to assert a legal
defense to eviction, resting instead on his argument regarding jurisdiction. Accordinghy. given

that Defendant has no legal defense to Plaintiff™s claim for possesston. the following order shall

3

enter:

I. Judgmem for possession shall enter in favor of Plaintiff’*
2. Lixeccution may issuc by application after expiration of the 10-day appeal period.

-

M
SO ORDERED this ~N day of January 2022.

Fnathan J. KandFirst Justice

3 This tenancy in this case having been terminated without fauit of the tenant, Defendant may seek a stay of
judgment and execution pursuani to G.L.¢. 239, §§ 9-1 1.
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rent application from Leigh Litz The applicant supplied an expired driver’s license and paystubs,
amc  other information. The application provided a contact email address of “lauramem.”™ When
the applicant picked up the heys to Apartment 134 ¢the “Premises™). she signed forms as Leigh Litz,
Afte 1w meved into the Premises, packages arrived at the property addressed to Laura McMordie.
Susp  ing possible identily theti. the property manager investigated further, including contacting
the ¢ naficld Palice Depariment. and concluded that §.aura MceMordic had falsified her rental
appl  Jon by claiming to be Leigh Litz.
Leigh Litz testilied and confirmed that she does not know Laura McMordie and never
appl  for occupancy at the property. She did not give permission w Detendant to use her
iden  ation to apply for tenaney. She testified that she had no idea how her expired driver's
ficen  was used to apply for tenaney at Stockbridee Court, (MTeer Daniele, a 25-vear veteran ol
the & nglicld Police Department, testitied that she tearned that the paystubs provided as part of
the ap<hication for tenancy were fatsilied and that the business listed on the payroll records did not
exisl. e said that she is aware that criminal charges are pending against Ms, McMordee.
defendant was advised of her privilege against sell-imertmination, The Court ashed
Defer it if she wished to testily despite the risk that statements she made could be used against
her in ner criminal case or cases. She dechned 1o testify,

lhe Court finds that the application for tenaney submitted 1o Stockbridge Court was

14

falsif  and that Defendant moved into the Premises under false pretenses.” The eleetrenic

signa ¢ of Leigh Litz appears on the lease. but the Court finds that Leigh it ywas unaware of the

“Beem  Defendant did not file an answer and did not testify in her own detense. the Courts Hindings are
unconb, eried.
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wh

nd did not give permission for her signature to be inserted. Because Defendant pretended to
icone ¢lse in order to rent the Premises. she is not party to a valid lease with Defendant and
ot have rights of a tenant.* Nonetheless, Plaintift satisfied principles of due process by

ing Detendant with a legally suthicient seven-day notice of its intent 1o recover posscssion,

notice Defendant acknowledges receiving.

Accordingly. based on the foregoing Nndings and rulings, and in light of the governing faw,

the 10tlowing order shall enter:

1. Judgment for possession shall enter in favor of Plaintft.
2. Exceution may issue by application in accordance with Uniform Summary Process

-

Rule 13,

SO O DERLED this of ] ary 2022,

ce: O

Iddathan J. KanetFirst Justice

‘t Reporter

* Although the notice to quil terminales a fenanc pursuant to the lease, the Court does not consider aura

A leMordic a tenant, Howes er, even il she is deemed a tenant subject to the terms of the lease, the lease provides (or
seven-day notice in the event of default. One basis fur detault set torh in § 29 is providing incorrect or false
information on ihe rental application.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT

Hampshire, ss: HOUSING COURT DEPARTMENT
' " WESTERN DIVISION
~ CASE NO. 21-SP-2843

ROBIN and AVREY.LAVALLEY,

Plaintiffs,

ORDER OF DISMISSAL
ANTHONY MEDEIROS,

Defendant.

After hearing on December 13, 2021, on Anthony Medeiros' ("Defendant”) motion
. to dismiss, where all parties appeared represented by counsel, the following order shall

enter:

1. Robin and Avrey L‘availe'y ("Plaintiffs) entered this summary process action on
Oqtober 18, 2021, seeking to recover possession of 4 Vﬁ_[ton Road, Easthampton, |
Massachusetts, from Defendant for hold over after notice to quit served on August 18',
2021. In addition to possession, their summons andl compiaint the Plaintiffs claim use

and occupancy payments at a rate of $41.67 per diem and atterneys’ fees and costs.

Page 1of 5

13 W.Div.H.Ct. 152




2, The notice to quit states in part that " am your Landlord and this is the Tenant's
ofﬁciél notice that their lease shall be terminated on the 30th day of September, 2021,
Termination must be at least thirty days from the next payment déte.” Defendant
argues that the.notice does not satisfy G.L. ¢. 188, § 12, because the stated ‘termination
date does not provide for a full rental period and is not a rent day. At oral argument,
Plaintiffs argue that the notice to quit provides for more than 30 days' notice and
terminates the tenancy at the expiration of the 30th of September (i.e. Octcber 1 —-ez;

rent day.

3.  Inorder to terminate a tenancy at will for reasons other than nonpayment of rent,
G.L. c ;IBB, § 12 states in part that “if the rent reserved is payable at periods of less
than three months, the time of such notice [of termination of tenancy] shall be sufficient
if it is equal to the interval betwaen the days of paymenf or thirty days, whichever is
longer.” See Adjartey v. Cent. Div. of Hous. Cl. Dep't, 481 Mass. 830, 851 (2018).
"This statute has been construed as requiring that the notice must be given at least a
rent period prior to the time stated therein for the termination of the tenancy and thét the
time specified in the notice for the termination must be a rent day.” Connors v. Wick,

317 Mass. 628, 630-31 (1945).

It is by no means necessary to name the precise day and date on which a

tenancy is to expire, in a notice to quit, but it may be designated in general terms,
if stated correctly. . .. If, for instance, in the present case, the notice to the
tandlord had been that the tenant would quit the premises and terminate his
tenancy in one month from the day when the rent should next become due and
payable, that would have been a good nofice to terminate the tenancy, because it -
designated a day with sufficient certainty equally within the knowledge of the
tenant and landlord.
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Sanford v. Harvey, 65 Mass. 83, 96 (1853). However, this Court finds that Plaintiffs did
not correctly state the general term of the notice, as described in Stanford. Rather, they
pr_ovided an exact date which was not a rent day and does not provide ‘explicitly that the
tenancy would terminate at the expiration of that date. See U-Dryvit Auto Rental Co. v.
Shaw, 318 Méss. 684, 685-86 (1946) ("A notice given on September 26, 1945, calling
for the termination of the tenancy at the end of October, fixed November 1, 1845, a rent

day, as the date for termination and, . . . . was sufficient to terminate the tenancy").

4, Accordingly, the time of termination of a tenancy as stated in a notice to quit must
fall on “the day upon which rent is payable (or the expiration of that month immediately
preceding the rent day)." Dudley v. Grushkin, Boston Housing Court No. 02-SP-03695
(September 1‘0, 2002, Kyriakakis, C.J.}. This is well settled law in the Massachusetts
Housing Court. See Marak v. Richardson, Boston Housing Court, (September 17,
1998, Daher, CJ.); Graham v. Staszewski, Boston Housing Court NO 01-5P-00643
(March 26, 2001, Daher, C.J.); Nieves v. Aldrich, Southgastem Division No. 08-SP-
02108 (July 8, 2008, Chaplin, F.J.}; Njoku v. McCra, Southeast Housing Court No 19-
SP-2903TA; Dowell v. Bosemaq. Boston Housing Court No. 00-SP-03971 (September
9, 2009, Daher, C.J.); Mayflower Village Associates v. Smith, Southeastern Housing
Court No. 098P03797 (December 16, 2009, Chaplin, F‘\_J.); (Cctober 9, 2019, Michaud,
J) Si;nmons v. Fisher, Southeastern Housing Court No. 19SP4284TA (January 14,

2020, Salvidio, F.J.).

3. In Marak, the Housing Court judge found that the notice to quit in question was
invalid. "Though it gave thirty {30) days, if the rent day was on the first, then termination

on the 31st was premature.” Marak v. Richardson, Boston Housing Court, (September
Page 3 of 5
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17,1998, Daher, CJ.). In Mayfliower Village Associates, a notice served on August 27,
terminating a tenancy effective September 30, was invaiid becaﬁse it failed to terminate
the tenancy on a rent day. Mayflower Village Associates v. Smith, Southeastern
Housing Court No. 09SP03797 {December 16, 2009, Chaplin, F.4.). Under simitar
circumstances, where rent was due on the first of the moenth, a notice to quit terminating
the tenancy on the last of the month was found invalid blecause May 31 was “not a rent
day.” Nieves v. Aldrich, Southeastern Division No. 08-§P-02108 (July 8, 2008, Chaplin,

F.J.).

6. Contrast instances where the notice to quit allows for the expiration of the next
month of the tenancy beginning after the receipt of notice. In Graharﬁ, a notice to quit
was found valid, if superfluous, that terminated the tenancy at the "expiration of that
month of your tenancy which shall begin next after your receipt of this Notice . . . .-which
expiratién it states as January 31,2001," Graham v. Staszewski, Boston Housing Court
NO 01-SP-00643 (March 26, 2001, Daher, C.J.). The Housing Court stated “[t]he
tenancy haé been terminated at the expiration of January 2001; as the Kehoe court
held, such a notice 'to take effect, implicitly, at the end of [the month]' is effective notice
under s. 12." Id., quoting Kehoe v. Schneider, 6 Mass. App. Ct. 9019, 909 (1978) {"The
record indicates that the rent day was the first day of the month . . . . and that the notice
of termination was received on Augusf 1, 1975, to take effect, implicitly, at the end of

August").

7. Likewise, a notice which terminated a tenancy “at the expiration of October 31,
2019,"” was valid and enforceable because “[t]he word ‘expiration’ means upon the end

or cessation of October 31, which necessarily is November 1, the rent day." Simmons
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v. Fisher, Southeastern Housing Court No. 195P4284TA (January 14, 2020, Salvidio,
F.J.). However, in that case, the Housing Court judge noted “[h]ad the [notice] stated
that the tenancy terminated on or before October 31, 2019, that would have created a

factual inconsistency as to the termination date.” id,

8. This may seem a trivial distinction upon which te determine the dismissal of a
sumimary process action, however, it js equally well settled that, in order to be effective,
a notice to quit must be timely, definite, and unequivocal. See Maguire v. Haddad, 325

Mass. 580, 594 (1950).

Technical accuracy in the wording of such a notice is not required, but it must be
so certain that it cannot reasonably be misunderstood, and if a particular day is
named therein for the termination of the tenancy, that day must be the one
corresponding to the conclusion of the tenancy, or the notice will be treated as a
nullity.

Torrey v. Adams, 254 Mass. 22, 25-28 (1925). Where the Plaintiffs gave a particular
date for termination of the Defendant's tenancy, they were required to provide the day of
termination or make clear the termination was to be effective as of the expiration of the
preceding month. Neither was the case here and the Court has no alternative but ta

dismiss the case without prejudice’.

Ly

-
So entered this f D/ day of f?é,m.’:,y ,2022.

!
s 1
e (VR
ms{.j;f”?:m,,-
(£

Robert Fields, Assoclate Justice

Cc: Court Reporter

' The Court need not reach the Defendant’s motion for dismussal of the Plaintifis’ claim for attorneys fees, as the
case is being dismissed based an the insufficiency of the termination notice.
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 20-SP-1266
HAYASTAN INDUSTRIES, INC., )
)
PLAINTIFF )
) RULING ON PETITION FOR
V. ) ATTORNEYS’ FEES AND
' ) ORDER FOR ENTRY OF
ANGELA GUZ,ET AL, ) FINAL JUDGMENT
)
DEFENDANTS )

This matter is before the Court on Defendant’s post-trial petition for an award of
attorneys’ fees and costs. Following a bench trial and after reconsideration and amendment of its
initial rulings of law, I found that Defendants were entitled to judgment for damages in the
amount of $6,000.00, plus costs and reasonable attorneys’ fees. Defendants submitted a petition
for such fees and costs, and Plaintiff filed an opposition.!

In calculating the amount of an award of attorneys’ fees, a court should normally use the
“lodestar” method. Under the “lodestar” method, “[a] fair market rate for time reasonably spent
in litigating a case is the basic measure of a reasonable attorney’s fee under State law as well as
Federal law.” Fontaine v. Ebtec Corp., 415 Mass. 309, 325-26 (1993). However, the actual
amount of the attorneys’ fees is largely discretionary with the trial court judge. Linthicum v.
Archambault, 379 Mass. 381, 388 (1979). An e{/identiary hearing is not required. Heller v.
Silverbranch Const. Corp., 376 Mass. 621, 630-631 (1978). In determining an award of

attorneys’ fees, the Court must consider “the nature of the case and the issues presented, the time

! Defendants filed a motion for leave to reply to Plaintiff’s opposition, which the Court allowed on the papers. The
Court considered Defendants’ reply and supplemental affidavit in reaching the decision set forth herein.

1

13 W.Div.H.Ct. 157



and labor required, the amount of the damages involved, the result obtained, the experience,
reputation and ability of the attorney, the usual price charged for similar services by other
attorneys in the same area, and the amount of awards in similar cases. Linthicum at 388-389.
The standard of reasonableness depends not on what the attorney usually charges but, rather, on
what his services were objectively worth. See Heller, 376 Mass. at 629.

In this matter, Defendants prevailed on their counterclaims under two fee-shifting statutes,
G.L.c. 186, § 14 and G.L. c. 93A. Defendants did not prevail on their counterclaim for violation of
G.L. c. 186, § 18. Counsel’s time spent litigating an unsuccessful claim or counterclaim should be
excluded from the calculation of an attorneys’ fees award. Such a calculation is inherently
imprecise, however, as often all claims arise from the same set of facts. [ have carefully reviewed
the billing history submitted by Defendants’ counsel as part of his affidavit in support of this
petition and conclude that counsel worked on this matter with efficiency and restraint. Nonetheless,
[ must take into account the fact that Defendants did not prevail on one of the fee-shifting claims.
After weighing the various considerations, I will reduce the number of hours by 10% on account of
the unsuccessful counterclaim for violation of G.L. c. 186, § 18.

With respect to the hourly rate, the standard of reasonableness depends not on what
Defendants’ counsel has been awarded in other matters but on the fair market value of his services.
A judge may discern, from his own experience as a judge and expertise as a lawyer, the rate for
which an attorney should be paid. Heller, 376 Mass. at 629. In over 25 years in private practice, the
last 18 of which were spent practicing in the Western Division Housing Court, I am knowledgeable
about the hourly rates charged by private practitioners in this area.? In my experience, hourly rates

range from less than $200.00 per hour to a maximum of $250.00 per hour in this Court. Defendants’

2 The fact that Defendants’ counsel may have not charged his clients by the hour does not alter the analysis as to the
fair market value of his services.
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counsel is among the most experienced and distinguished in the field, however, and I determine that
a reasonable hourly rate for his services in this case is $300.00.

Accordingly, multiplying 29.3 hours‘worked by the rate of $300.00, the Court awards
Defendants reasonable attorneys’ fees in the amount of $8,802.00. The award of attorneys’ fees is
without interest. See Patry v. Liberty Mobilehome Sales, Inc. 394 Mass. 270, 272 (1985). In light of
the foregoing, and the Court’s rulings and order entered on December 7, 2021, the Court hereby
orders that final judgment shall enter for Defendants in the amount of $6,000.00 in damages and
$8,802.00 in attorneys’ fees and costs.

SO ORDERED this 3 21 %liay of February 2022.

“ Fonathan J. Kane‘,yF irst Justice

cc: Court Reporter
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT :
HAMPDEN, ss. HOUSING COURT DEPARTMENT
- WESTERN DIVISION
DOCKET NO. 21-SP-0093
CHICOPEE HOUSING AUTHORITY, )
PLAINTIFF )
| )
V- ) -
)  ORDER -
MARIA CRUZ, ) o
)
DEFENDANT )

This case came before the ¢ourt on February 8, 2022 by Zoom for review. Plaintiff
- appeared through counsel. Defendant appeared self—represenied. Carmen Morales from Tenancy
Preservation Program (“TPP”) also participated. |
Ms. Morales reports that Defendant was disgharged ffoxﬁ the AdCare Hospital program
, last. week, well short of the expected two-week in-patient stay. After being dischafged,
De.fendant stayed with her sister for some period of ti"me and then moved into the Friends of the
Horﬁeles's shelter in Springfield where she curreptly resides. Ms. Morales is assiéting Defendant
with a housing search. Defendant said that she hbpes to be able to move back in wit‘h 'hef sister.
She said that she has all;eady rented a storage unit for her things‘ and is the process of renting a
truck to remove her belonéings from her unit 165 East Main Street, Apt. 403, Chicopee,
Massachusetts (the “Premises”). She has plans to go to the unit with the truck at 1:00 p.m. today.
In light of the foregoing, the following order s};all enter:
1. Plaintiff will give Defendant access to the Premises at 1:00 pm today to begin the

process of moving out her belongings. If the removal of items is not completed today,
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Defendant may '1'ealxso‘nably request additional access to complete the move out.
Defendant shall have all of her belongings remov;edi no later than February 14, 2022
and shall leave the Premises in broom-clean condiiti.on. Once all of her belongings

have been removed, Defendant shall return all keys;to the management office.

2. Defendant has agreed to sign a notice of intent to 'vacate at the management office in |

order to’enhance her chances of obtaining.replace:_ment housing.

(WA

. Plaintiff shall allow Defendant access to check hér ;néilbox when she is on the
properiy to move out ﬁer belongings. Defendant \;viﬂ provide Plaintiff and TPP with
her post office box number.

4. Once Defendant has returned her keys, legal possession of the Premises shall vest in

Plaintiff.

SO ORDERED, this__. =~ day of February 2022.

Hn. Jonathan J. Kane, First Justice
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COMMONWEALTIEOF MASSACHUSETTS

HAMPDEN. ss HOUSING COURT DEPARTMENT

SPRINGFIELD HOUSING AUTHORITY,

DONZEL STEWART,

WLSTERN DIVISION
DOCKET NO. 21-5P-2461

PLAINTIFF

FINDINGS OF FACT, RULINGS OF
LAW AND ORDER

DEFENDANT

This for-cause summary process action came before the Court an in-person bench trial, The

trial began on Febroary 1. 2022 by Zoom und concluded in-person on February 3. 20221 Plainuilf

appeared with counsel. Defendant appeared sell-represented.

Based on all the credible testimony, the other cvidence presented at trial and the reasonable

inferences drawn therefrom, the Court finds the following facts;

[ g

LE¥]

LA

Plaintifl manages residential property located at 363 Central Street., Springlield.,
Massachusetts. Defendant resides in Unit 35 (the ~Prenises™). which is ane of tour units
in one ol the buildings on the property (the “Building™).

Delendant, whe is 21 years old. is the only authorized occupant of the Premiscs.,

Based on his most recent annual income certification, his rent is $433.00 per month.
Delendant moved inte the Premises in November 2020.

Defendant lost his keys to the Premises and the Building in or about August 2027, After

lasing his keys, Delendant did not obtain a replacement set. In arder to enter the

! I'he Court ordered the parties 10 appear in-person for the secand day of' irial without ebjection of the paries. The
Crruet ook this action in part because Delendani indicated that he had evidence that he wanted the Court o see, and
he did not have the capacity ta submil the evidence electronically.

1
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Building, he either knocked on the door to be allewed in by another resident or he
stulfed items in the door mechanisms so that it would not lock. {le left the back door of
the Premiscs unlocked so he could come and go without the keys, Defendant has called
Plaintift on numerous occuasions when locked out of the building andror the Premises,
Defendant did net have permission 1o have a pet and did not seek a reasonable
accommodatien for an emotional support animal. Nonetheless, Defendant kept two
separate dogs and a cat in the Premises at various times, 1le has not had an animal in the
Premises since approximatels December 2021,

The unimals in the Premises disturbed neighbors by barking and howling. defceated in
the Premises and in common areas of the Building and created significant unpleasant
odors as a result. One or both of the dogs has been allowed to run without a leash on the
property. When dogs were in the Premises, they caused PlaintilT"s employcees nol 1o
enter,

At various times during Defendanl’s tenancy, the sanitary condition af the Premises has
been deplorable.

Defendant and his guests have caused noise that has significantly disturbed his
neighbors. As of the date of trial, there have been no significunt noise disturbances since
December 2021,

Defendant has ullowed trash and exerement 1 remain in commaon areas and has disposed

of trash cul ot the windows ol Lthe Premises.

. Delendant is nat in compliance with Plainti{T™s income certification requirements.

. Defendant has covered smoke detectors in the Premises with plastic. creating a grave

salety risk for all oecupants ol the Building,
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|3. Defendant’s guest kicked and destroyed a door in the Premises.

14, Defendant’s guests allowed a 1oilet o overflow when he was not home, causing
damaygces to the unit below the Premiscs.

13, PlaintifT charged Defendant for the damages (broken doors, waler damage) but
Defendant has not made payment for same.

16. Plaintift served Defendant with a fegally sulficient notice to quil which Detendant
reecived. Plaintiff terminated Defendant’s tenancy lor lease violations based on the
unauthorized dogs. the disturbances caused by Defendant and/or his guests, trash and
feces in hallways and thrown out his windows.

['7. Plaintiff timely served and {iled a summary process summons and complaint,

t8. Defaull judgment entered in tavor of Plaintiff and an execution for possession issued, A
physieal eviction was scheduled for December 2, 2021,

19. Delendant Biled a motion to stop the eviction on Deceniber 2, 2021, which was treated
by the Court as a motion to vacate the defauit and allowed. A relerral was made to the
Tenancy Preservation Program (" TPP™).

20. Defendant did not file an answer but was pernitted to testify as (o defenses o PlaintilT™s

claims at trial,

Defendant testified credibly about various disabilitics, He has services thraugh -
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apparcntly the person who kicked and destroyed the door. e admits he often leaves his door

. . by
unlocked and allows people Lo be in the Premises when he was not present.”

Plaintiff" estabtished its primia {acie case for judgment. For several reasons, however,

Judement shall not enter immediately. First. Delendant may be entitled Lo a reasonable

accommiodation on account of his disabilities. He has not made any such request. however, and

should be given the opportunity 1o do so betore losing his housing. Second, some of the most

serious conduct deseribed in the notice (o quit has apparently ended. He no longer has a pet and he

has not cause noisc disturbances for over a month, Atthough Delendant continues to plug the

Building's door mechanisms with items (o prevent it from locking, this conduet should end if he

abtains & new set of keys. [e claims to have improved his housckeeping, but Plaintifl has not

conducted an inspection in several months to verify his claims.,

Based on the torcgoing, the following order shall enter;

Plaintift shall provide the set of keys to Delendant, who shall pick up the keys on
February 4, 2022, Defendant will pay the charge for new keys (332.00 (or a sct
including the building, apartment and mailbox keys) en or before February 11, 2022.
Defendant shall not cause any outer door to his building to remain open or unlocked,
and specifically shall not put any items in the latch or other meehanisms to prevent
the doors from locking.

Delendant shall not have any animals in his unit without the permission of Plaintift.
To be clear, this prohibition includes temporary visits by pets belonging to family or

[riends.

?1le ¢laims that Plainiff"s employces removed personal security cameras trom inside his unit. |e has no evidence
te supporl the allegation, however, and because he leaves his door unlocked and allows others to use his apanment
when he 15 not present, it is not ¢lear who may have removed his cameras,

4
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Delendant shall respect the right ol other lenants to their peaceful enjoyment of the
property and shall not cause or allow guesls to cause excessive noise. [fe may not
have more than three visitors at any time,

Dufendant shall promptly provide all necessary documents required by management
to complete the process of implementing a rent change.

[feligibie. Defendant shall seck rental assistance to pay an rent arrears and the
damages charges,

Delendant's relerral to TPP shall be renewed. [ Delendant does not hear from a TPP
representative within a lfew days, he shall eall TPP at (413) 358-5654 and make
reference to this Court order. IT it has not already done so, TPP is requested to
conduct an intake with Defendant and, if he qualifies for services. to assist him in
sceking financial assistance for the rent arrears and damages charges, eumpleting his
income recertilcation, and coordinaling with his service providers to ensure he has
the supports needed to preserve his tenancy.

Delendant shall maintain the Premiscs in a clean and sanitary condition. Plaintiff may
conduct a reasonable number of housekeeping inspections on at least 24-hours”
advance written notice. Defendant shall not unreasonably deny access lor such
inspections.

Defendant shatl not place trash or other itlems in the hallways or other common arens.

and he may not through anything out ol his windows.

. Delendant shall not cause damages to the Premises or the Building. Defendant shall

be responsible for the conduct ol hiis guests.
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11. Defendant may not tamper with any smoke or carben nmonoxide delectors in the
Premises or the Building.

The equitable stay on entry of judgment shall remain in effect until further Court order.
Plaintiff may serve and file a motion to lift the stay on entry of judgment il Defendant materially
violates a substantial term of this order. Should judgment enter, it will enter retroactively to
February 3, 2022. The parties shall ceturn for an in-person review of Defendant’s compliance
with this order on March 16,2022 at & .‘OOF. m.

b
SO ORDERED this QL day of February 2022.

mez‘?fd/r/@ Aane

Hnathan J. Kanaﬁ"irsl Juslice

ce: Tenancy Preservation Program Pioneer Valley
Court Reporter

13 W.Div.H.Ct. 167




13 W.Div.H.Ct. 168



13 W.Div.H.Ct. 169





