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ABOUT 
This is an unofficial reporter for decisions issued by the Western Division Housing Court. The 
editors collect the decisions on an ongoing basis for publication in sequentially numbered 
volumes. Presently, this unofficial reporter is known as the “Western Division Housing Court 
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader 
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.” 
 
WHO WE ARE 
This is a collaborative effort by and among several individuals representative of the Court, the 
local landlord bar, and the local tenant bar: 
 
Hon. Jonathan Kane, First Justice, Western Division Housing Court 
Hon. Robert Fields, Associate Justice, Western Division Housing Court 
Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court 
Aaron Dulles, Esq., Massachusetts Attorney General’s Office1 
Peter Vickery, Esq., Bobrowski & Vickery, LLC 
 
Messrs. Dulles and Vickery serve as co-editors for coordination and execution of this project. 
 
OUR PROCESS 
The Court sets aside copies of all its written decisions. Periodically, the editors collect and scan 
these decisions, employing commercial-grade “optical character recognition” software to create 
text-searchable PDF versions. On occasion, the editors also receive decisions directly from 
advocates to help ensure completeness. When sufficient material has been gathered to warrant 
publication, the editors compile the decisions, review the draft compilation with the Court for 
approval, and publish the new volume. Within each volume decisions are sorted chronologically. 
The primary index is chronological, and the secondary index is by judge. As of Volume 12, the 
stamped page numbers correspond to the PDF page numbers. The editors publish the volumes 
online and via an e-mail listserv. The Social Law Library receives a copy of each volume. 
Volumes are serially numbered and generally correspond to a stated time period. But, for several 
reasons, some volumes also include older decisions that had not been previously available. 
 
EDITORIAL STANDARDS 
In General. By default, decisions are included unless specific exclusion criteria are met. 
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any 
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of 
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.  
 
Exclusion by the Court. The Court intends to provide the editors with all of its decisions except 
those from impounded cases and those involving highly sensitive issues relating to minors—the 
latter being a determination made by the Court in its sole discretion. The Court does not provide 
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the 
Court does not ordinarily provide decisions issued as endorsements onto the face of motion 
papers. The Court retains inherent authority to withhold other decisions without notice. 

 
1 Formerly of Community Legal Aid, and historically associated with the local tenant bar. 
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Redaction and Exclusion. The editors will redact or exclude material in certain circumstances. 
The editors make redaction and exclusion decisions by consensus, applying their best good faith 
judgment and taking the Court’s views into consideration. Our current redaction and exclusion 
criteria are as follows: (1) Case management and scheduling orders will generally be excluded. 
(2) Terse orders and rulings will generally be excluded if they are sufficiently lacking in context 
or background information as to make them clearly unhelpful to a person who is not familiar 
with the specific case. (3) Stipulated or agreed-upon orders will generally be excluded. 
(4) Decisions made as handwritten endorsements to a party’s filing will generally be excluded. 
(5) Orders detailing or discussing highly sensitive issues relating to minors, mental health 
disabilities, specific personal financial information, and/or certain criminal activity will be 
redacted if reasonably possible, or excluded if not. As applied to orders involving guardians ad 
litem or the Tenancy Preservation Program, redaction or exclusion is not triggered by virtue of 
such references alone but rather by language revealing or fairly implying specific facts about a 
mental health disability. (6) Non-public contact information for parties, attorneys, and third-
parties are generally redacted. 
 
The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve over 
time. The prefatory text of each volume will reflect the most recent version of the criteria. 
 
Final Review. Prior to publication of any given volume, the editors will submit the draft volume 
to the Court for a final review to ensure that it meets the editorial standards. 
 
PUBLICATION 
Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a 
listserv for anybody who wishes to receive new volumes by e-mail when they are released. 
Those wishing to sign up for the listserv should e-mail Aaron Dulles (aaron.dulles@mass.gov). 
 
Starting with Volume 12, an additional high quality version of each volume is also posted on 
our website. These are not released via email because their file sizes are typically too large. High 
quality versions are marked as such on their title page (near the bottom left) and have their own 
digital signatures. 
 
SECURITY 
The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside 
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may 
authenticate each volume using freely available GPG software. In addition to the PDF volume 
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can 
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail 
address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier: 
 
0C7A FBA2 099C 5300 3A25  9754 89A1 4D6A 4C45 AE3D 
 
CONTACT US 
Comments, questions, and concerns may be raised to any person involved in this project. 
However, out of respect for the Court’s time, please direct such communications at the first 
instance to Aaron Dulles (aaron.dulles@mass.gov) or Peter Vickery (peter@petervickery.com).  
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COMMONWEAL Tl I or- MASSAC I IUSETTS 
Tl IE TRIAL COURT 

BERKSHIRE. ss. HOUSl~G COURT DEPARTMENT 
WESTERN DfVISION 
DOCKET NO. 21-CY-0690 

BESSIE REYNOLDS. ET AL., 

PLAJNTlrFS 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 

V , ORDER 

C/\YALIER MANAGEMENT, 

DEf£NDANT 

This case came before the Coun for an in-person hearing on October 28, 2021 on 

Plaintiffs' motion lo prevent Defendant from towing their vehicles and removing out-buildings. 

Plaintiffs appeared and represented themselv~s. Defendant appeared with counsel. 

Plaintiffs concede tJiat they have several vehicles parked at the premises and erected three 

pop-up structures. Defendant sent a letter to Plaintiffs infom1ing them that it would be towing 

cars in excess o!"the one car allowed in the lease, and that il would remove the unauthorized 

structures. Alter hearing, the fol lowing order shall enter: 

1. Because there is no evidence that Defendant advised Plaintiffs in the lease or other 

propeny rnles agreed upon in writing by Plaintiffs that their vehicles might be towed. 

Defendant may not tow the vehicles without Court order. 1 

2. Plaintiffs may not erect structures. even temporary pop-up structurc::s in common 

areas on the property. At the hearing. Plaintiffs testified (and demonstrated with 

1 Defendant may enforce the lease term regarding the number and location of vehicles by a motion for inju11ctive 
relief or it may seek to terminnlc the tenancy for lease violations. 

1 
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photographs) that only one such structure remains, and it covers a lawn mower and a 

snow blower. Plaintiffs shall have sixty (60) days to remove the equipment and the 

pop-up structure covering it. 

3. The previous Court order of October 20, 2021 regarding repairs shall remain in effect. 

As set forth in that order, Plaintiffs shall not obstruct or interfere with the work, 

which includes filming maintenance workers as they go about their work. 

RED . L/f'/1 . l 'o· ~ I 02 SO ORDE this day of rv vvM beF 2 I. 

2 
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COMMONWEALTH OF 'MASSACHUSETTS 
TIIB TRIAL COURT 

FRANKLIN, SS. 

FRANKLIN COUNTY REGIONAL HOUSING ) 
AND REDEVELOP11ENT AUTHORITY, ) 

) 
PLAINTIFF ) 

) 
~ ) 

) 
BRIAN BUKOWSKI, ) 

) 
DEFENDANT ) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION . 
DOCKETNO. 21-SP-1277 

FINDINGS OFF ACT, 
RULINGS OF LAW AND 
_ORDER 

This summary process case came before the Court for a bench trial on October 8, 2021. 

Plaintiff appeared through counsel. Defendant appeared and represented himself. Plaintiff seeks 

possession pursuant to G.L. c. 139, § 19. Defendant filed an answer asserting ce1iain defenses, 

including a defense based upon an alleged fail me of Plaintiff to provide a reasonable 

accommodation. 

Based on all the credible testimony, the other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the following facts: Plaintiff resides at 60 

J Street, #7, Turners Falls, Massachuseti:s (the "Premises"), at the Winslow Wentworth House 

(the "Property"), a congregate living facility with 17 studio apartments with shared bathrooms, 

-
kitchen and other living spaces. To live at the Property, residents must meet certain criteria, 

including income eligibility, The Franklin County Regional Housing and Redevelopment 

Authority ("Housing Authority") contracts with LifePath, Inc. ("LifePath") to ensure that 

residents get appropriate support services. ln turn, LifePath gets funding from certain state 

agencies to pro\'.ide services at subsidized elder propetiies. LifePath has staff on-site at the 

1 
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Property several days each wee~ to assist residents who need services, including completing 

annual income recertifications. 

For the time period relevant to this case, Susan White, an employee of LifePath, was at 

the Property three to four days each week to assist residents. In March 2021, Ms. White was 

trying to assist Plaintiff in completing the income verification process. Plaintiff, who suffers 

from - • became very upset that Ms. White knocked on his door despite the sign he posted 

instrycting visitors not to knock. He sent a lo-ng, handwritten letter to Ms. White's supervisor, 

Jenhifer Glover, expressing his extreme displeasure at Ms. White. Ms. Glover shared the letter 

with Ms. White. 

In the letter, Defendant threated to file assault charges against Ms. White based on her 

unwanted presence near him. He made disparaging remarks about Ms. White's skills and 

physical attributes. He also wrote: "I cannot control myself. 1 will NEVER consent to talk to 

Susan White_ again and if she forces herself on me again I will go to jail for a long long time .... I 

don't want to go to jail, so _keep Susan White away from me." [sic]. 

Ms. White found the letter to be extremely disturbing. She testified credibly that she 

believed Defendant intended to physically harm her if he saw her again. She has not returned to 

work at the Property since the letter was received by Ms. Glover. She continues to live in fear of 

Defendant showing up at her house or work and causing her harm. 

Defendant claims that his comment about going to jail was misinterpreted. He testified 

that he intended to convey that Ms. White was driving him insane and that he would end up in a 

"psych ward" if she continued to approach him. He attributed his behavior to his 

and said that his treats should not be taken literally. He did not, however, express regret for 

2 
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sending the letter; instead, he r~iterated that his comments about Ms. White's behavior and that 

job performance are accurate. 

The Cou1t acknowledges that Defendant's is an extreme[)'. serious 

· malady and a disability that substantially limits one or more major lrfe activities. Defendant 

presented no evidence that he is taking steps to address the underlying issues that led td ,the 

behavior upon which this case is based, or that the behavior would not be repeated if similar 

drcumstances arose in the future. The Coutt deems that there is no reasonable exception or 

change to a rule, policy or procedure at the Property that would allow Defendant to reside there 

without posing a direct threat to others legally present. Accordingly, Defendant's defense based 

on Plaintiff's failure to provide a reasonable accommodation fails. None of the other defenses 

raised in Defendant's answer defeat Plaintiff'·s claim to possession. 

Pyrsuant to G.L. c, 13'9, § 19, if a tenant of a housing authority commits an act or acts 

which would constitute a crime involving the use or threatened use of force or violence against 

any person while such person is legally present on the premises of a housing authority, the lessor 

is entitled to possession an order that the tenant vacate the premises. Accordingly, based the 

foregoing findings and rulings, in light of the governing law, the fo'llowing order shall enter: 

I. Judgment shall enter for possession in favor of Plaintiff. 

2. Execution (eviction order) shall issue pursuant to Uniform Summary Process Rule 13. 

SO ORDERED this 5.v day of }.Jo,.;~v2021. 

cc: Court Reporter 

3 
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COMMONWEAL TH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPDEN, ss. 

JOSEPH T ACKIE-Y AOBOI, 

PLAINTIFF 

V. 

GEORGE WHEELER, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DlVJSJON 
DOCKET NO. 21-SP-1374 

ORDER FOR ENTRY 
OF Jt.lDGMENT 

This summary process action came before the Coutt for a bench trial by Zoom on 

October 21, 2021. Plaintiff appeared with counsel. Defendant appeared self-represented. 

Based on all the credible testimony, the other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the following: 

Defendant moved into an apartment at 224 Berkshire Avenue, Springfield, 

Massachusetts (the ·'Property") in 2017 pursuant lo a written lease. On November 30, 2018, 

U.S. Bank National Association (the '"Bank"') became owner of the Property by foreclosure 

deed. Plain ti ff purchased the Property from the Bank on or about Apri I 16, 2021. 

Plaintiff testified that after purchasing the Properly, he had a process server deliver a 

notice to quit to Delendant. The notice he claims he had served was a 72-hour notice from the 

Bank to Defendant dated February 28, 2020. At no time did he serve a notice to quit in his 

own name after bcc-oming owner of the Properly.' Moreover, Defendant denies receiving the 

1 Plaintiff testified that he though the Bank's notice to quit was sufficient und that there was no need to serve his 
own notice. 

1 
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notice and Plaintiff produced no return or service or other evidence of when or how the notice 

was served on Defendant. 

Based on Plaintifrs admission that he never served Defendant with a notice to quit in 

his name after becoming owner of the Prope11y, and because Plaintiff did not demonstrate that 

the notice he did serve was ever received by Defendanti Plaintiff cannot sustain his prima 

facie case for possession. Accordingly, this case is hereby DTSMISSED. 

so ORDERED this I 041, <lay of ~bv-g M her 2021. 

cc: Court Reporter 

2 
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COMMONWEAL TH OF MASSA Cf IUSETTS 
TIIE TRIAL COURT 

HAMPDEN, ss 

DELYS TORRES, ) 
) 

PLAfNTIFF ) 
) 

V. ) 

) 
LUZ VARGAS ANO WLLUAM FRANSECHI. ) 

) 
DEFENDANTS ) 

HOUSfNG COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21 -SP-2170 

FINDlNGS OF fACT, RULINGS 
OF LAW AND ORDER 

This summary process action cHme before the Court on October 20, 2021 for a Zoom 

bench trial. Plaintiff seeks to recover possession or 361 Oakland Street, Springfield, 

Massachusetts (the ·'Premises'') from Defendants based on a no-fault termination of a tenancy. 

Both pa11ies appeared and represented themselves. The tenancy having been terminated without 

fauh of Defendants, the Court accepted Defendants' testimony at trial as an oral petition fo r a 

stay pursuant to G.L. c. 239, § 9. The hearing 0 11 the stay was consolidated with the trial on the 

merits . 

Based on all the credible testimony, lhe other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the following facts: Plaintiff recently 

became sole owner of the Premises. a single-family house, as part of divorce proceedings. Rent 

is $1, I OU.00. 1 Defendants moved in approximately four years ago when Plaintiff and her then-

1 Defendant Vargas testified that rent was S 1,200.00 at the oul'sct of the tenatlcy but that Plainti!Ts husband reduced 
rhe rent to SI, 100.00. In her summary process complaint, Plaintiff claimed $1, I 00.00 in unpaid rent, which supports 
Ms. Vargas' claim that the most recent agreed-upon rental amounl was $ 1, I 00.00. 

1 

__ ., --------------- ----' 
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husband owned the Premises. Defendants showed rent receipts showing renl was paid for the 

months of May through September 2021. Defendants have nol paid rent for October 202 l. 

Plaintiff served Defendants with a notice to quit that expired on August I. 2021 . Defendants 

acknowledge receipt. Plaintiff timely served and filed a summary process summons and 

complaint. Defendants did not file an answer but testified at trial with respect to potential 

defenses. 

Defendant Vargas testified that, beginning over the sumtner, Plaintiff repeatedly came to 

the house without advance notice to make repairs and improvements lo the house. She claims 

that the people Plaintiff brought to the Propeny regularly blocked the driveway. Moreover, 

Plaintiff erected a fence that prevents Defendants from removing a car they have parked in the 

yard. She testified about the stress caused by Plaintiff being al th~ Property whenever she 

returned from work. At the conclusion of her testimony, Defendant Vargas said she was willing 

to relocate, but that she needed additionnl time to find a place to go. 

The Court has discretion in a no fault eviction case to grant a stay on judgment and 

execution. See G.L. c. 239, § 9. The Court finds that (i) the Premises are used for dwelling 

purposes. (ii) Defendant has been unable lo secure suitable housing elsewhere in a neighborhood 

similnr to that in which the Premises are located, (iii) Defendant is using due and reasonable 

effort to secun: other housing, and (iv) Defendant's application for stay is made in good faith and 

that she will abide by and comply with such terms and provisions as the Court may prescribe. 

See G.L. c. 239, § 10. The Cot1rt finds suffic iem facts to warrant a stay, conditioned upon 

Defendant paying Plaintiff for use and occupation for the duration of the stay, See G.L. e. 239, § 

ll. 

2 
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Based upon the foregoing findings, in light of the governing law, the following order 

shall enter: 

1. Judgmem for possession shal l be stayed pursuant to G.L. c. 239, § 9 and the terms 

of this order, 

2. Defendants shall pay $1, I 00.00 on or before November 3, 2021 , which, if paid, 

sha ll extend the time they have to vacate the Property to November 30, 2021. 

3. Defendants may apply to Way Finders to obtain moving funds. 

4. Defendants shal l document their efforts to locate and secure replacement housing 

and keep a log of all locations as to which they have visited or made inquiry, including the 

address. date and time of conlacl, method of contact, name of contact person and result of 

contact. 

5. If Defendants have not vacated by December I. 2021, Plaintiff may file and serve 

a motion for entry of judgment retroactive to today and immediate issuance of the execution. At 

that hearing, Defendants can seek an additional stay irthey can demonstrate a diligent housing 

search and have the ability to pay for their use and occupation for December 2021. 

6. For so long as Defendants reside al the Property, Plaintiff must provide at least 24 

hours' advance written notice before coming to the Property to inspect or make repairs. Plaintiff 

must also permit Defendants to remove their car from the yard . 

. ,fh N h SO ORDERED this _.J.!}_ day of :.ive ,.,.,_ er 2021. 

~ 
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COMMONWEAL TH OF MASSACHUSETTS 
THE TRIAL COURT 

BERKSHIRE, ss. 

TARA JONES-NUTTING, 

PLAINTIFF 

V . 

HEATHER MEYER, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21 -SP-1366 

FINDINGS OF FACT, RULINGS 
OF LAW AND ORDER 

This summary process action crune before the Court on October 14, 2021 for a bench trial 

held over Zoom. Plaintiff appeared with counsel. Defendant appeared self-represented. 

Based on a!J the credible testimony, the other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the following: 

Plaintiff owns a single-fami-ly home located at 87 Francis Avenue, Pittsfield, 

Massachusetts (the "Property"). Defendant, who is Plaintiffs step-daughter, bas resided at the 

Property since December 2017 and continues to reside there today. By agreement in January 

2018, the parties and Defendant's then-boyfriend agreed to a purchase and sale agreement 

whereby Plaintiff would sell the Property to Defendants. Defendants paid a $19,000 down­

payment and agreed to pay $600.00 each month beginning in January 2018 to pay the mortgage. 

The agreement gave Defendants a year to secure a mortgage to pay the balance. Further, Plaintiff 

reserved the right to se!J to another party if Defendants did not obtain financing, in which case 

1 
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she would reh1rn the down-payment, although not the monthly payments made toward the 

Plaintiffs mortgage. 

Defendants did not secure financing and did not consistently make the monthly payments 

toward the mortgage. In February 2021, Plaintiff entered into a purchase and sale agreement to 

sell the Property to a third-party. In March 2021, Plaintiff setved Defendant with a legally 

sufficient no fault notice to quit that expired on April 30, 2021. Defendant acknowledged receipt 

of the notice. Plaintiff then timely served and filed a summary process summons and complaint. 

Defendant did not file an answer. 

At trial, Defendant offered into evidence photographs showing numerous conditions of 

disrepair. She testified to water leaking from the roof and causing damage to ceilings and floors, 

among other damages. Some of the rooms in the Property became unusable due to poor 

conditions. She claims to have sent notice of the conditions of the home to Plaintiff in late 2018, 

approx.imately one year after she had taken possession of the Property. She concluded her 

testimony by stating that she was simply looking for more time to move and that she did not 

want to remain in the Property any longer than she needed to. 

Laws protecting tenants from residing in substandard housing are not applicable under 

the circumstances presented here. The parties in this case are family members and their 

relationship was not that of a landlord and a tenant. They entered into a purchase and sale 

agreement that included Defendant makjng a significant down payment toward the purchase 

price, Defendant had the right to reside in the Property for a year while she attempted to secure 

financing to complete the purchase, and with this right came the obli.gation to maintain the 

Property. [twas not until July 2021, when it was clear that she was not going to be able to 

complete the purchase and that Plaintiff was going to sell the house to a third-party, that 

2 
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Defendant asserted that she was a tenant and tbat her step-mother was a landlord responsible, for 

any defective conditions at the Property. Because the relationship was not one of landlord and 

tenant, and because Defendant did not file an answer asserting counterclaims against Plaintiff, 

Defendant has not established a legal defense to Plaintiff's claim to possession. 

Accordingly, the following order shall enter: 

l. Judgment for possession shall enter in favor of Plaintiff. 

2. Execution shall issue in accordance with Unifonn Summary Process Rule 13. 

1 /? JI< 
SO ORDERED this fr.7\ 1 

day of / VoJ { 1--?~ huc202 1. 
! 

cc: Court Reporter 
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COMM:ONWEALTH OF MASSACHUSETTS 

HAMPDEN,ss 

STONY HILL PROPERTY LLC, 

PLAINTIFF 

v. 

tANA DOUGLAS, 

DEFENDANT 

THE TRIAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-CV-0758 

ORDER 

This matter came before the Court on November 9, 202 Lon motions for emergency relief 

fi led by each party relating to possession of 52 BiddJe Street, Springfield, Massachusetts (the 

''Premises"). Plaintiff appeared through counsel. Defendant appeared and represented herself. 

The Premises were occupied by Barbara Rankin prior to her death in October 2021. 

Defendant is Ms. Rankin' s daughter. She testified that she began taking care of her mother years 

ago and has been residing in the Premises since 2017. Plaintiff's agent claims to have been in the 

Premises several times and saw no evidence that Defendant was living there, Plaintiff points to 

several documents signed by Ms. Rankin attesting to the fact that no other adult lived in the 

Premises. There is no evidence that Defendant offered to pay or paid rent using her own funds 

prior to November 2021. 

After weighing the credibility of the witnesses and reviewing the evidence submitted, the 

Court find.s that there was never a meeting of the minds between Plaintiff and Defendant as to 

the terms of Defendant's occupancy at the Premises and there is no credible evidence that 

1 
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establishes that Plaintiff was aware that Defendant was using the Premises as her primary 

residence. Accordingly, the Court finds that Defendant does not have the legal status of a tenant. 

It does not fo!Jow from this finding that Defendant is on the Premises illegally. 

Presumably, her mother, who was the sole authorized tenant prior to her death, permitted 

Defendant to stay at the Premises during her lifetime. Accordingly, as Defendant is not a 

trespasser, the Court will not enter an order that she vacate immediate ly. After weighing the 

equities, the Court enters the following order: 

1. Defendant must vacate the Premises no later than November 30, 2021. 

2. Defendant shall gain no tenancy rights by virtue of the Court permitting her time 

to move. 

3. The $850.00 payment Defendant recently made to Plaintiff may be accepted by 

Plaintiff for her use and occupation of the Premises for the month of N ovember, and acceptance 

of these funds will not establish a tenancy. 

4. If Defendant fails to vacate on or before November 30, 2021, Plaintiff may file 

and serve a complaint for contempt seeking as a sanction the immediate issuance of an execution 

for possession. 

SO ORDERED this { '.' 1 .day of / (J 

~ 
irst Justice 

cc: Court Reporter 
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COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

Hampden, ss: HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 20-SP-827 

U.S. BANK, N.A., 

Plaintiff, 

v. 

ORDER 

KEVIN DOWE, 

Defendant. 

This matter came before the court for trial on November 8, 2021 at which the 

plaintiff appeared through counsel and the defendant appeared pro se. After 

consideration of the evidence admitted therein, the following order shall enter: 

1. The only challenge by the defendant to the plaintiff's superior right to possession 

and the underlying foreclosure is that the plaintiff failed to comply with the 

requirements of the mortgage for a "face-to-face" contact in accordance with 24 

CFR s.203.604. 

Page 1 of 2 

13 W.Div.H.Ct. 23



2. Though the court finds the defendant credible that he does not recall ever 

receiving a certified letter from the plaintiff or its servicer regarding a face-to-face 

meeting nor one taped to his door, the court is persuaded by the evidence that 

the plaintiff did in fact send (certified) and post (taped to the door) such materials 

in compliance with 24 CFR s.203.604. 

3. Accordingly, the plaintiff shall be awarded possession of the premises. This is an 

Order and not yet a judgment as the plaintiff has an outstanding claim for use 

and occupancy. Per the plaintiff's request , it shall have ten days after the date of 

this Order noted below to inform the defendant and the court if it wishes to have 

an evidentiary hearing scheduled regarding said claim or whether it will be 

dismissing said claim. 

4. If the court and the defendant are notified that the plaintiff is dismissing its cla im 

for use and occupancy, the court shall immediately thereafter enter a judgment 

for possession only against the defendant. If the plaintiff does not dismiss said 

claim, an evidentiary hearing shall be scheduled by the clerk's office to determine 

how much, if any, use and occupancy is due the plaintiff. 

IG +" So entered this _ ____ day of f---J dv-twr1~ , 2021 . 

Page 2 of 2 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPDEN, ss, ' 

CITY VIEW COMMONS I, 

V. 

KEITH PETERS, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-SP-0304 

FINDINGS OF FACT, RULINGS 
OF LAW ANO ORDER 

This summary process action came before the Court for an in~person trial on 

September 27; 2021. Plaintiff Defendant did not file an answer. The parties appeared for trial 

represented by counsel. 

Based on all the credible testimony, the.other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the followtng: · 

Plaintiff owns an 8-unit property located at 83 Federal Street, Springfield, 

Massachusetts (the "Propetty"). Defendant resides at the Property in Apa1tment 2B (the 

"Premises"). On October 29, 2020, parijmedics were called to the Premises and found 

Defendant's estranged wife, April Washington, bleeding from a cut on her hand. Plaintiff 

contends that Defendant caused Ms. Washington's injury and that his conduct constituted a 

material violation of the lease provision prohibiting unlawful activities at the Property. 

The Coutt was not presented with any direct evidence of what occurred between 

Defendant and Ms. Washington on the night in question. No one other than Defendant and 
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Ms. Washington witnessed the incident and neither of them testified at tr:ial. The emergency 

medical technieian who responded to the scene, Taylor Adelson, was Plaintiffs sole witness 

with any first-hand knowledge. 

Mr. Adelson testified that he was dispatched to the Premises on October 29, 2020 on a 

'fpriority two11 call, meaning the call was emergent but lights and siren were not needed. Upon 

arriving, he observed that Ms. Washington had a two to. three inch cut on her hand. He did not 

observe any other injuries on Ms. Washington at that time (or, for that matter, at any 

subsequent time). Ms. Washington initially told Mr. Adelson that she had cut her hand while . ' 

cooking. Tl:ie paramedics transported Ms. Washington to the hospital anc\ Mr. Adelson rode in 

the back of the ambulance with her while Defendant rode up front. 

During the ambulance ride, Ms. Wash.ington said nothing to Mr. Adelson about the 

cause of her injury. After arriving at the hospital, while waiting to be moved to a treatment 

area, Ms. Washington continued to remain silent about the cause of her injury. Mr. Adelson 

testified t'hat only after Ms. Washfogton had been moved to a treatment room, w ith Defendant 

remaining back in the waiting area, did Ms. Washington make a statement suggesting that 

Defendant caused her injury. Mr. Adelson estimated that approximately 30 to 45 minutes had 

elapsed between the time he first interacted with Ms. Washington at the Premises and her. 

statement in the treatment room implicating Defendant. 

Defendant contends that the statement purportedly made to the Mr. Adelson is 

. hearsay, as it is offered to prove the conduct that constitutes the lease violation underlying this 

eviction case. Plaintiff argues that the statements made by Ms. Washington fall into the 

"excited utterance'' exception to the rule against hearsay evidence. See Mass. G. Evid. § 

803(2) (2021) ("a judge has broad discretion in determine whether a statement qualifies as a 

2 

13 W.Div.H.Ct. 26



spontaneous utterance"). A state".lent qualifies a~ an excited utterance when ''(A) there is an 

occurrence or event sufficiently startling to render inoperative the normal reflective thought 

processes of the observer, and (B) the declarant's statement was a spontaneous reaction to the 

occurrence or event and not the result of reflective thought. Id. See also Commonwealth v. 

Santiago, 437 Mass. 620, 623 (2002). "The statement itself may be taken as proof o(the 

exciting event." Commonwealth v. Nunes, 430 Mass. 1, 4 (1999). See also 'commonwealth v, 

King, 436 Mass: 252, 255 (2002), 

I 

"[T]hcre can be no definite and fixed limit oftime [between the incident and the 

statementl Each case must depend upon its own circumstances." Commonwealth v. 

McLaughlin, 364 Mas_s. 21 1, 223 (1973), quoting Ro·cco v. Boston-Leader, Inc. , 340 Mass. 

195, 196-197 (l 960). Statements need not be strictly contemporaneous with the exciting 

cause. See Commonwealth v. Crawford, 417 Mass. 358,362 (1994) (a child's statement five 

hours later con-ectly admitted). See also Commo_nwealth v. Grant, ~ 18 M ass. 76, 81 (1994) 

(same). "[A] declarant may be under the stl"ess of a sta1tling event without appearing to be 

frantic or excited." Commonwealth v. Wilson, 94 Mass. App .. Ct. 416,422 (2018). 

In this case, Mr. Adelson arrived at the Property after some indeterminate amount of 

time had passed since the incident had occurred. Once Mr. Adelson began attending to Mr. 

Washin~on, approximately 30 to 45 minutes elapsed before Ms. Washington made the 

statement in question. Plaintiff contends that the passage oftime can be explained by the fact 

that Ms. Washington waited to be _outside of Defendant's presence to implicate him. 1 

1 A senior executive from the company th~t manages the Property stated that Ms. Washington is legaJly blind. 
Plaintiff asks the Court to draw .an inference that Ms. Washington did not know if Defendant would be able to 
overhear her (for example, riding in the back of the ambulance while Defendant rode in the front seat). Plaintiff 
produced no admissible evidence to suppo1i the claim that Ms. Washington is legally blind, nor can the Court 
conclude without additional evidence what the label "legally blind" actually means about her ability to see. 

3 

13 W.Div.H.Ct. 27



Although the law does not require that the statement be made contemporaneously or in the 

immediate aftermath of an incident, the declarant must be the spontaneous reaction to the 

event and not the result of reflective thought. Here, there is insufficient evidence to find that 

"the event [ was] so startling as to render inoperative her normal r eflective processes." See 

Mass. G. Evid § 803(2). The Court finds that Ms. Washington's statements were not a 

spontaneous reaction to a shocking incident but instead were the result of reflective thought. 2 

Her statements to M.r. Adelson, then, are inadmissible hearsay evidence. Without Ms. 

Washington's statements as evidence, Plaintiff is not able to establish by a preponderance of 

the evidence that Defendant committed a serious lease violation. 

Accordingly, based on the credible, admissible testimony and the evidence presented 

at trial, and the reasonable inferences drawn therefrom, it is hereby ORDERED that judgment 

for possession shalrenter for Defendant. 

SO ORDERED this ll-~ day ~f Na~~ 2021. 

~ 

cc: Court Reporter 

2 Plaintiff's argument that Ms. Washington elected to-wait until Defendant was not in earshot to make the 
statement in question supports the Court's conclusion that her statement was not made spontaneously. 
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COMMONWEAL TH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPSHIRE, SS. 

GZS REALTY lfl, ) 
) 

PLAINT I ff ) 
) 

V, ) 

) 
AMANDA VAZQUEZ AND HECTOR VAZQUEZ. ) 

) 
DEFENDANTS ) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKETNO. 2 1-SP-1727 

FINDINGS OF FACT, 
RVLfNGS OF LAW AND 
ORDER 

This summary process case came before the Cou1t for an in-person trial on 

November 15, 202 1. Plaintiff appeared through counsel. Defendants appeared and represented 

themselves. Plaintiff seeks possession based on 11011-pnymenl of rent. Defendants did not file an 

answer. 

Based on al l the credible testimony, the other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the following facts: Plaintiff owns the 

rental unit where Defondants reside at 4 7 North Main Street, l A, South Hadley, Massachusetts 

(the '"Premises"). Alter expiration of a one-year lease agreement commencing in February 2015, 

Defendants became tenams at will. Defendants concede that the amount of unpaid rent claimed 

by Plaintiff, namely $6,475.00 (seven months at a rate of $925.00 per month) is accurate. 1 

Pl~tintiff sent a legally sufficient notice to quit, which Defendants acknowledge receiving. 

Plaintiff has satisfied ils prima facie case for possession and damages in the amount of 

$6.475.00. 

1 Defendants obtained rental assistance through \Vay Finders in Jmrnary 2021 which paid the rental arrears and court 
costs. Defendants report that they were recenlly deemed ineligible for addi1ional assis1ancc. 
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Defendants testified that some repairs are needed in the unit, but they admit that "nothing 

major" is wrong. Plaintifr s property manager testified that he has not received notice of any 

requests for repairs thm were not completed. In essence, Defendants understand that they owe the 

money but due to various personal circumstances. they have no present ability to pay. 

Accordingly, based the foregoing findings and rulings, in light of Lhe governing law, the 

following order shal I enter: 

I. Judgment for' possession and damages in the sum of $6,475.00, inclusive of court 

costs, shall enter in favor of Plaintiff. 2 

2. Execution (eviction order) shall issue pursuant to Uniform Summary Process Rule 13. 

ane, ~t Justice 

·cc: Court Reporter 

1 If Defendanrs become eligible for additional rental assistance and can demonstrate that they have an appl.ication for 
rental assistance pending, they may lile and serve a motion for stay of eviction. 

2 
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COMMONWEALTH OF MASSACHUSETTS 
THE TIUAL COURT 

Hampden ss: 

AJAY PATEL, 

Plaintiff, 

v. 

RONALD WINSTEAD, 

Defencfant. 

ORDER 

HOUSING COURT DEPARTMENT 
\1/ESTERN DIVISION 

DOCKET NO. 21SP02291 

This matter came before the court on November I 8, 2021 for a hearing on the defendant­

tenant' s motion to stop the levy (use) of the execution to move him out of the apartment today at 

1 :00 p.m. Both parties appeared at the hearing and were self-represented. A representative of 

Wayfinders also appeared at the hearing. 

A default judgment in this no-fault eviction case entered against the tenant on October 

12, 2021 for possession, unpaid rent, and costs. /\n execution issued on October 29 and the 

deputy sheriff served the tenant with a forty-eight hour notice. Mr. Winstead testified that the 

only notice he received in thjs cases was the forty-eight hour notice. He did not recejve the 

summons and complaint served by the deputy sheriff at his last and usual address and by mail , 

the notice of the coun date sent by the Clerk's Office, or the default judgment also sent by the 

Clerk 's Office, l le reported that there had been problems with the mail boxes at the property, 

The representative of Way finders reported that the tenant's rent has been paid to the landlord 

through November 2021, but there appear to be some discrepancies in the account and the 

landlord may have been overpaid. 

After hearing, the following orders wi ll enter; 
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1, Levy on the execution is stopped. The plaintiff will notify the deputy sheriff of this 

order immediately, as he agreed to do. 

2. The case is restored to the list for fu1iher hearing on December 2, 2021 at noon. The 

heru·ing will be conducted virtually on Zoom. The Clerk's Office is asked to send 

notice to botl1 parties. 

3. Both parties will cooperate with Wayfinders' inquiry of this account. 

18 November 2021 ?aititie rt. '!)afAAt 

Fairlie A. Dalton, J. (Recall) 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRJAL COURT 

HAMPDEN, ss. 

DIPLOMAT PROPERTY MANAGER, LLC,) 
) 

PLAINTIFF ) 
) 

v. ) 
) 

CARMEN DE.JESUS, ) 
) 

DEFENDANT ) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21SP1420 

Fll\riJINGS OF FACT, 
RULINGS OF LAW AND 
ORDER FOR JUDGMENT 

This summary process case came before the Court for an in-person bench trial on 

October 8, 2021 and October 21, 2021. Plaintiff appeared through counsel. Defendanf appeared 

and represented herself. Based on all the credible testimony1 the other evidence presented at trial 

and the reasonable inferences drawn therefrom, the Court finds and rules as follows: 

In January 2021, following a foreclosure on a receiver's lien, Plaintiff became tho owner 

of a two-family home at 80-82 Silver Street, Springfield, Massachusetts. At the time of 

Plaintifrs acquisition of the property, Defendant was residing on the first floor, known as 80 

Silver Street (the "Premises"). Defendant claims that she paid $794.00 monthly in rent to the 

previous owner. She has not made any payments to Plaintiff. Defendant is disabled and has 

multiple chronic health issues. 

After Plaintiff acqulred the Premisesi it served a legally adequate no-fault notice to quit 
I 

on Defendant and another1 dated March 22, 2021. The notice purported to terminate Defendant's 

1 Defendant represented that Carmen M. Rosa has not resided in the house for a lengthy period oftimc and has no 
intent ofliving there. Without objection, Ms. Rosa shall be dismissed from this case. 

1 

13 W.Div.H.Ct. 33



tenancy on May 1, 2021. Defendant does not contest receipt of notice. The Court finds the 

notice to quit to be legally sufficient. 

In its complaint, Plaintiff seeks payment for use and occupation at a rate of $400.00 per 

month "or an amount to be detennined at trial" beginning in the month of March 2021. Defendant 

concedes that she has not made any rent payments to Plaintiff. She explained that she received a 

letter from Plaintiff's law firm, signed by a lawyer on the law firm's letterhead, notifying her that 

the property had been sold and to call him. She called the lawyer and testified credibly that she 

was confused and though the person to whom she was speaking was the new landlord. She said 

the person on the other end of the phone never asked her to pay rent and said only that she had to 

vacate so that the house could be torn down ''to its bones" and renovated. 

Defendant filed an answer with counterclaims for interference with quiet enjoyment. 

unfair and deceptive practices and breach of the implied warranty of habitability. She and her 

sister, Maria NunnaUy, testified credibly about significant conditions of disrepair that existed at 

the Premises at the time Plaintiff acquired it. Plaintiffs sole witness, a licensed real estate broker 

who specializes in lender-owned properties (''Mr. Kulyak"), testified that his agency was 

assigned this property through an electtonic database. His job was to facilitate maintenance and 

repairs and then to market and sell the property. He visited the property after Plaintiff became the 

owner hut at that time had no contact with Defendant and did not do an interior inspection. As a 

consequence, Defendant's testimony regarding the conditions at the Premises when Plaintiff 

became the owner was not rebutted with reliable evidence. 

Oh April 29, 202-1, approximately three months after Plaintiff acquired the Premises, the 

City of Springfield Code Enforcement Department conducted an inspection of the Premises. The 

inspector issued a report citing numerous code violations, including: 
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• Jnfestation of mice and large amount of mouse feces in kitchen and rear bedroom 
• Rear door screwed shut 
• Smoke detectors missing or defective 
• Kitchen ceiling, water damaged ceiling tiles, walls with broken plaster and 

incomplete installation of dry'\\'.'all 
• Floor coverings 
• Windows with defective paint 
• Screen door 
• Porch paint peeling 
• Littered yard 
• Unsanitary conditions in one bedroom 
• Sagging ceilings 
• Excessively hot water 

Mr. Kulyak testified that he sent the Code report to a third party vendor who addressed 

the emergency violations first (smoke detectors and baok door) and then made the balance of the 

repairs. Mr. Kulyak submitted evid~nce that the emergency work was done on April 31, 2021 

[sic] and the other work was invoiced on May 25, 2021.2 Mr. Kulyak did not directly supervise 

' the work but testified that he assumed·the work was done because he received invoices. At no 

time did Mr. Kulyak or anyone else on behalf of Plaintiff inspect the vendor's work to ensure it 

was done adequately. 

Defendant and her sister testified credibly that, although some of the work was 

completed, defects remained. Tbey testified that the holes in the floors that allowed mice and 

other ve1mln to enter the Premises were never plugged. For example, they testified that although 

the kitchen floor was replaced, it was done poorly and the contractors never moved the stove but 

instead installed flooring around it. As a consequence, the hole in the floor behind the stove was 

never addressed. The hole in the closet floor in the second bedroom likewise was not repaired. 

Defendant and her sister testified that, as a result, the serious rodent infestation continued 

2 The invoice does not ind.icate when the work was c1ctually done. 
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unabatr,!d after Plaintifrs contractor made repairs.3 

Plaintiff contend~ that the vendor's work must have been adequate because the City did 

not further cite Plaintiff after the repairs had been made. This argument is specious, however1 

because there is no evidence that the City returned to do a re-inspection of the Premises to ensure 

the violations had been corrected. Plaintiff did not produce a compliance Jetter relating to the 

April 29, 2021 inspection or any other evidence indicating that the City actually approved of the 

repairs. 

The City returned to the property following a sewage backup in the basement that 

occurred in July 2021, The house was condemned and Plaintiff placed Defendant in temporary 

alternative housing. After this incident, Plaintiff made the necessary repairs and, folJowing a 

reinspection of the basement on August 9, 2021, the City found that the violations relating to the 

sewage backup had been corrected. At that time, the City did. not enter or inspect the first floor 

that had been the subject of the Apr,il 29, 2021 code violation report. 

Following the basement repairs in August 2021, Mr. Kulyak entered the Premises for the 

first time. He did a walk-through with Ms. Nunnally, who pointed out the con<l°ition of the back 

bedroom, the mice infestation, and other issues. Mr. Kulyak testified that some of the remaining 

issues, such as damaged flooring where a window air conditioner leaked and the bedroom with 

the nesting rodents, were Defendant's responsibility. 

Based on the credible, admissible testimony and the evidence presented at trial, and the 

reasonable inferences drawn therefrom, the Court finds that serious conditions of disrepair 

3 The condition of the back bedroom was deplorable. Mice and perhaps squirrels or other wild animals apparently 
nested ii.1 the room after gaining access through the hole in the closet. Defendant, who is in a wheelchair, simply 
closed the door and didn't go into the room for months. Although the inspection report cited Defendant for 
unsanitary conditions in that bedroom, the Court finds that he cause of the conditions was the hole in the closet that 
went unaddressed even after the City's inspection. 
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existed when Plaintiff acquired the property. Plaintiff made no effort to address conditions of 

disrepair until the code violations were discovered upon the City's inspection· in April 2021. As a 

resultJ the Court infers that the code violations ci~ed by the City were present since the inception 

of Plaintiff's ownership. From January 2021 through April 2021, then, Defendant was living 

without functional smoke detectors and a second means of egress. Even afterthe balance of the 

violations were reportedly repaired in May 2021, conditions of disrepair remained, particularly 

the serious rodent Infestation. Even though Plaintiff asserts that the rodent infestation is 

Defendant1s responsibility, the Court finds that the rodents entered through holes in the floor that 

were never repaired. 'Plaintiff's disregard for its responsibilities as a landlord is particularly 

egregious given that Defendant is seriously ill and wheelchair bound, No representative of 

· Plaintiff inspected the Premises or even spoke to Defendant directly until after the sewage 

backup in July 2021. 

Defe11dant is a tenant at sufferance with legal rights to a habitable dwelling. See Meikle v 

Nurse, 474 Mass. 207,214 (2016), citing Hodge v. Klug, 33 Mass App. Ct. 746, 754 (1992) ("the 

statute would be defanged if a tenant at sufferance could not employ its mac~ inery"). 4 Under 

G.L. c. 239, § 8A, the Court finds that Plaintiff is liable for interfering with Defendant's right to 

quiet enjoyment. A landlord "that directly or indirectly interferes with the quiet enjoyment of any 

residential premises by the occupant" violates G.L. c. 186, § 14. See Youghal, LLC v. Entwistle, 

484 Mass. 1019, I 023 (2020), quoting Doe v. New Bedford Housing Auth., 417 Mass. 273, 285 

( I 994). The statute does uot require that the landlord aot intentionally to interfere with an 

4 Plaintiff erroneously contends that Defendant is collaterally estopped from raising code violations that were cited 
by the City and repaired. First, there is no evidence tl.Jat the conditions cited by the City in April 2021 were 
adequately repaired. Second, even if Defendant was exercising her right to enforce the State Sanitary Code pursuant 
to G.L. c. 1111, she does not relinquish her right to seek compensatory damages for the conditions of disrepair. 
Defendant was not obligated to bring cross-claims against Plaintiff in the City code case and she is within her legal 
rights to assert counterclaims in this summary process case. 
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occupant's right to quiet enjoyment. Al-Ziab v. Mourgis, 424 Mass. 847, 850 (1997), Rather, 

liability under the covenant requires only "a showing of at least negligent conduct by a landlord.'1 

Id. Here, the Court finds that the conditions of disrepair were pervasive for several months, and, 

despite Plaintiff's payment of invoices to a contractor to address the issues, the conditions wer.e 

not adequately addressed. Using t,he last rental rate at the time Plaintiff acquired the Premises; 

namely, $794.00, statutory damages for a violation of G.L. c, 186, § 14 are equal to three 

months' rent, or $2,382.5 Plaintiff's conduct was willful and knowing as that phrase is used in 

Chapter 93A. Accordingly, Defendant is entitled to treble damages. 

Plaintiff is entitled to offset the damages due Defendant by the unpaid use and 

occupancy. 'In its complaint, Plaintiff seeks use and occupation at the rate of $400.00 per month 

or an amount determined at trial. Because the Court finds that the serious rodent infestation was 

not corrected until the date of trial, when Ms. Nunnally testified the back room was finally 

cleaned out, the Court will apply the $400.00 rate for use and occupation from March 2021 

through October 2021. Beginning in November 2021, the use and occupancy rate shall be 

$1,100.00, which is the fair rental value of the Premises in hl:tbitable condition as demonstrated at 

trial. 

Accordingly, based the foregoing findings and rulings, in light of the governing law, the 

following order s11all enter:· 

l. Defendant is entitled to damages in the amount of $7, I 46.00. 

2. Plaintiff is entitled to $3,200.00 in use and occupancy through October 2021. Plaintiff 

is entitled to $1,100.00 beginning in November 2021. 

5 The Court determines that damages for interference with quiet enjoyment yields a greater recovery that the 
damages available under the warranty claim. 
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3. Judgment shall enter for Defendant for possession and damages in the amount of 

$2,846.00.6 Payment of the judgment amount shall be made to Defendant within 

thirty (30) days. 

SO ORDERED this .]il"'-' day of Af oJ~l-.,_ 2021. 

cc: Court Reporter 

0 The figure accounts includes unpai_d use and occupancy of $1, I 00.00 for November 2021 . Any payments made by 
Defendant toward use and occupancy since the trial date shall be added to the judgment amount. 
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COMMONWEALTII OF MASSACHUSETTS 

HAMPDEN, ss. 

VU NGUYEN, 

PLAINTIFF 

v. 

GRISELLE RESTO, 

DEFENDANT 

THE TRIAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 2 l-CV-0224 

RULING ON PETITION FOR 
ATTORNEYS'FEESAND 
ORDER FOR FINAL JUDGMENT 

This matter is before the Court on Defendant's post-trial petition for an award of 

attorneys' fees and costs. Following a bench trial, the Court issued a written decision on 

September 17, 2021 finding that Defendant was entitled to judgment for damages in the amount 

of $24,953.14, plus costs and reasonable attorneys' fees as a result of Plaintiffs violations of 

law. After considering Defendant's petition for attorneys' fees and Plaintiffs opposition thereto, 

the following final judgment shall enter: 

In calculating the amount of an award of attorneys' fees, a court should normally use the 

"lodestar" method. Under the "lodestar" method, "[a] fair market rate for time reasonably spent 

in litigating a case is the basic measure of a reasonable attorney's fee under State law as well as 

Federal law." Fontaine v. Ebtec Corp., 415 Mass. 309, 325-26 (1993). However, the actual 

amount of the attorneys' fees is largely discretionary with the trial court judge. Linthicum v. 

Archambault, 379 Mass. 381,388 (1979). An evidentiary hearing is not required. Heller v. 

Silverbranch Const. Corp., 376 Mass. 621, 630-631 (1978). In determining an award of 
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attorneys' fees, the Court must consider "the nature of the case and the issues presented, the time 

and labor required, the amount of the damages involved, the result obtained, the experience, 

reputation and ability of the attorney, the usual price charged for similar services by other 

attorneys in the same area, and the amount of awards in similar cases. Linthicum at 388-389. See 

Heller, 376 Mass. at 629 ("the standard ofreasonableness depends not on what the attorney 

usually charges but, rather, on what his services were objectively worth. Absent specific 

direction from the Legislature, the crucial factors in making such a determination are: (I) how 

long the trial lasted, (2) the difficulty of the legal and factual issues involved, and (3) the degree 

of competence demonstrated by the attorney") (citations omitted). 

The Court reviewed the affidavit of Attorney Christa Douaihy and supporting documents 

and notes that Defendant's counsel does not dispute Attorney Douaihy's hourly rate charged in this 

case of$275.00. Although the legal issues were not unusually complex, the factual evidence was 

considerable and the case required numerous court appearances over a number of months, as well as 

a bench trial that extended over two days. The Court finds that the 75.6 hours she expended on this 

case are not excessive, nor are the costs of$36.34. Accordingly, after considering all of the factors 

set forth above, the Court awards Plaintiff a reasonable attorneys' fee and costs in the amount of 

$20,826.34. The award of attorneys' fees is without interest. See Patry v. Liberty Mobilehome 

· Sales, Inc. 394 Mass. 270, 272 (1985). 

In light of the foregoing, and the Court's findings, rulings and order entered on 

September 17, 2021, the Court hereby orders that final judgment shall enter for Defendant in the 

amount of$24,953.14 plus statutory attorneys' fees and costs in the amount of $20,826.34. 
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SO ORDERED this .3 ~ 4--- day of No vJ/.,--. 2021. 

cc: Court Reporter 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

BERKSlllRE, ss. 

BRAYTON HILL APARTMENTS MA, LLC, ) 

PLAINTIFF 

v. 

BRANDON SELSING AND 
SARAH CROCKWELL, 

DEFENDANTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 20-SP-1781 

FINDINGS OF FACT, 
RULINGS OF LAW AND 
ORDER FOR JUDGMENT 

This summary process case came before the Court for a two-day bench trial over Zoom 

on October 25, 2021 and November 2, 202 l. /\II parties appeared with counsel. Plaintiff seeks to 

recover possession of Unit 146 at 159 Brayton l rill Terrace, North Adams, Massachusetts (the 

"Premises'') from Defendants based on material non-compliance with terms of their lease. 

Based on all the credible testimony, the other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds and rules as follows: 

Brayton Hill Apartment's (hereinafter 1·eferred to as the "property") consists of 12 

buildings and 100 units. Defendants have resided in the Premises for approximately two years. 

They occupy the Premises with their two children, 

. By letter dated October 22, 2020, Plaintiff notified Defendants that 

their tenancy would be lerminated on November 30, 2020 as a result of serious lease violations. 

Defendants do not contest receipt of the notice. 

The evidence in this case shows that Defendants materially violated the terms of their 

lease by scrting off fireworks and using a fire pit on the property. They also confronted and 
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reacted aggressively toward Plaintiffs maintenance staff when the employees removed items 

from their patio, including the fire pit. The property's ''house rules", which ru·c incorporated into 

the lease, specifically prohibit explosives and fireworks and fu-e pits. Defendants do not contest 

much or what Plaintiff alleges occurred, and they accept responsibility lor their actions. 

The issue at the heart of this case is whether Plaintiffs should have granted a request by 

Defendants to make an accoinmoda1ion for their disabilities. Even if, as Plaintiff contends, 

Defendants did not disclose their disabilities to management or make a request for an 

accommodation prior to the filing or this case, Defendants' counsel made such a request by letter 

dated March 31 , 2021. Upon receipt or the request for accommodation, Plaintiff acknowledged 

its obligation to engage in an interactive dialogue and asked for additional information 

demonstrnting n nexus between the Defendants' alleged disabilities.and the conduct at the core of 

the lease violations. By letter dated July 12, 202 I, a family outpatient therapist for Defendants 

provided a legally adequate response. Plaintiff rejected Defendants' proposed accommodation; 

namely, dismissing the summary process case after six months without further substantial lease 

violates, although it did not provide a written explanation for rejecting Defendants' request. At 

trial, Plaintiff's property manager, Kcyla Girard. explained that she believed Defendants' use of 

fireworks and fire pits, and their physical altercation with staff, jeopardized the health and safety 

of others on the property. Further, she testified that she clid not see the connection between the 

lhe.rapist' s letter and the Defendants' conduct. 

The issues raised in this case are not novel. In Boston flolfsinK Authority v. Brirlgewolers, 

452 Mass. 833 (2007) the Cou1t addressed the scenario in which a tenant in a public housing 

development ' violated his lease by committing a crime that threated the health and safety of 

1 Plaintiff is not a public housing authority but is similarly-siwatcd as an affordable housing complex that 
administers HUD project-based subsidies. 
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another resident. The Court held that, given the tenant's disability, before the landlord could 

conclude that ''a disabled tenant poses 'a significant risk to the health or safety or others than 

cannot be eliminated by a modification of policies. practices or procedures, or by the provision 

of auxiliary aids or services: [it had to] make an individualized must make an individualized 

assessment, based on reasonable judgment that relies on current medical knowledge or 011 the 

best available objective evidence to ascertain: the nature, duration, and severity of the risk; the 

probability that the potential injury will actually occur; and whether reasonable modifications of 

policies. practices, or procedures ·will mitigate the risk." id. at 835 (citations omitted). 

Tn this case, the evidence shows a causal link between Defendants' 

and the lease violations. See Moretalora v. Boston Housing A 11thority, 

99 Mass. App. Ct. I. 11 (2020) (tenant presented facially plausible case that her disabilities were 

causally related to the lease violations).2 The Court next considers, given the nature and severity 

of the risk. what is the probability that injury will actually occur if measures are taken to manage 

the Defendants' disabilities. BotJ, Defendants testified as to the treatment they are receiving I 
and the therapist letter suggests that they arc fo llowing through with their 

treatment. Jn the approximately one year since termination of the tenancy and trial, there is no 

evidence of additional lease violutions. This provides support for Defendants' contention that 

appropriate treatment can reduce or elirnin('ltc the risk of similar lease violations in the future. 3 

The Court concludes that Defendants should be allo-.vcd the opportunity to prove that 

they can abide by the terms of their lease. They have a slrong interest in maintaining their 

. gein 
conduct that constitutes a material lease violation despite the acco111111odation. Plaintiff is not precluded from making 
a11other dfort to terminate their tenancy. 
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tenancy and their Section 8 rental subsidy. 

- · Displacing the-fam ily would likely have significant adverse impact on the well-being 

of the child. 

Accordingly, based the foregoing findings and rulings, in .light of the governing law, the 

following order shall enter: 

1. Defendants shall be referred to the Tenancy Preservation Program to conduct an 

intake. 

,, Defendants shall nor (a) use or maintain any fire pit on the property, (b) use or store 

any fireworks on the property, (c) engage in any criminal activity on the property, (d) 

substantially interfere with the quiet enjoyme11t of other residents o r d1cir guests, or 

(e) substantially interfere with the management of the property. 

3. If Plaintiff alleges a material vio lation of the tenns set forth in the previou~ 

paragraph, it may file and serve a motion for entry of judgment, providing Defendants 

(or their counsel, ii' his limited appearance has not been withdrawn) with a detailed 

statement of the alleged violations, a list of witnesses and the substance of the 

testimony it expects such witnesses to provide. 

4. If Plaintiff has not filed a motion for entry of judgment by June I, 2022, this case 

shall automatically be dismissed with prejudice and Defendants' tenancy shall be 

reinstated. 

SO ORDERED this ~iay of J)a-trr'I.P•~< 2021. 

H 
cc: Court Reporter 

Tenancy Preservation Program Berksh ire County 
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COMMON\VEALTH OF MASSACH1JSETTS 
THE TRCAL COURT 

BERKSHIRE, ss. 

ESTATE OF FRANCESE. MCCAFFREY, ) 
) 

PLAINTlFF ) 
) 

v. ) 
) 

MICHAEL WALSH, ) 
) 

DEFENDANT ) 

ROUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 2 1-SP-0639 

FINDINGS OF FACT, 
RULINGS OF LAW AND 
ORDER FOR JUDGMENT 

This summary process case came before the Court for an in-person bench trial on 

October 27, 2021. Both parties appeared through counsel. Plaintiff seeks to recover possession of 

residential premises occupied by Defendant in a two-family house located at 56-58 Madison 

Avenue. Pittsfield, Massachusetts (''the Property"). 

Based on all the credible testimony, the other evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds and rules as follows: 

Prior to 2020, the Property was owned by Ann and rrances McCaffrey. /\t the time of her 

death in February 2020, Ann tvtcCaffrey (""Ann'') resided at the Property on the 56 Madison 

/\venue side and Frances McCaffrey ('Trances"') resided in an assisted living fac ility. For a 

number of years, Ann re med rooms on the 58 Madison Avenue side of the Property . When Ann 

passed away, Frances became the sole owner of the Property. Frances' son Peter McCaffrey 

(''Peter'') retained counsel to remove all occupants so the Property could be sold. 

Defendant Walsh ('•Michael") was one of the occupants of 58 Madison Avenue as or 

February 2020 and he continues to reside at the Prope1ty. Approximately 12 years ago, at a lime 
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when he had no pemiancnt address, he asked Ann, a cousin, ifhe could stay in one of the 

apartments at 58 Madison Avenue. Because no rooms were available, she allowed him to stay on 

the back porch, an unheated th1·ec-season room where he continues to reside .. 

Michael testified that Ann allowed him to occupy the porch in exchange for performing 

services around the house. He claims that he mowed the lmv11, removed snow and maintained the 

furnace. He said he also drove Ann around to do tmands and did light cooking and cleaning. I Iis 

testimony was contradicted by Thomas Roberts, a former resident on the 56 Madison Avenue 

side of the Property, \.vho testified that he was essentially Ann's companion and took care of the 

Property on her behalf, including lawn mowing and snow removal. Michael produced no 

credib.le evidence to suppon his contention tlrnl he performed regular or signifieam services in 

lieu of paying rent. He likely did some chores around the Property periodically, and he likely 

drove Ann to do her ernnds, but the Court concludes that he did these things out of gratitude for 

the kindness shown him and because Ann was fami ly, not as a bargained-for exchange of value 

in lieu 1Jfrenl. 

The Cou11 finds that no tenancy existed between Michael and Ann. There is no credible 

evidence that Ann intended to create a tenancy with Michael, and given the lack of 

consideration, the Cou11 concludes that no contractual ammgement existed between them. 

Michael 's status is that of a guest. 1 The fact that he moved into the back porch over a decade ago 

does not change the Court's analysis. A guest does not become a tenant by the mere passage of 

time without more. 

1 Michael's use ofan unheated porch as his bedroom supports the notion that his occupancy was a gratuitous 
arrangemcill, much like staying on a couch in the basemen I or living room. Moreover, in reaching its decision, the 
Court did not give much weight to any statements Ann i\'1.:Caffrey made that were admitted as statcmenL~ of a 
deceased person pursuant to G.L. c. 233, § 65. 
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Although Michael acknowledges receipt of notice demanding that he vacate, he correctly 

points out that Plaintiffs termination letter notifies him that he must vacate the premises he 

holds ''as tenant." The identification of an occupant as a tenant in a notice of termination might 

be dispositive of the occupant's legal status in some circumstances, but not in this case. The 

evidence clearly supports the Court's conclusion that Michael was not a tenant, and ir would be 

an injustice to Plaintiff to decide that its lawyer's notice of termination identifying Michael as a 

tenant outweighs by itself the bulk of the evidence to the contrary. 

Because the Court finds that Defendant is a guest with no rights of a tenant, Defendant is 

not entitled to raise ddcnses and counterclaims pursuant to G.L. c. 239, § &A to defeat Plaintiffs 

claim to possession. Accordingly, because the Court finds that Plaintiff established its prima 

facie case for possession, the Court hereby orders that judgment for possession shall enter in 

favor of Plaintiff. An execution may issue. upon written application after expiration of.the 

statutory appeal period. 
Ji, 

SO ORDERED this .:2_ day ot~c..L ~ 2021. 

H 
cc: Court Reporter 
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COMMONWEAL TH OF MASSACHUSETTS 

HAMPDEN,ss 

BAY AST AN INDUSTRIES, l.!'l'C., 

PLAJNTIFF 

v. 

ANGELA GUZ, ET AL., 

DEFENDANTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 20-SP-1266 

RULINGS ON MOTIONS TO ALTER 
OR AMEND 

Both Pia inti ff and Defendants asked the Court Lo reconsider and amend rts Findings of 

Facl. Rulings of Law and Order dated September 13,202 l . The pa1iies appeared before the 

Court on October 14, 2021 for oral argumenr on the motions. 

First, Plaintiff asks the Court to reconsider its determination that it is a licensee under 

G.L. c. 140. § 32J and related regulations. It contends that the decision creates anomaly whereby 

a third party investor \\'ould not be able to remove occupants from a manufactured home except 

for cause. The Court disagrees and reaflirms its ruling that Plaintiff is a "licensee'' as that term is 

defined in the regulations associated with§ 32J. The anomaly in this case is that Plaintiff is both 

the homeowner and the licensee. Had a third-party purchaser the manufactured home, it would 

not be the ·'licensee entitled to the manufactured home site" and, thus, would not be prohibited 

from seeking to obtain possession without cause. Plaintiff's motion to reconsider is denied . 

Second, Defendants ask the Court to reconsider its finding that Pla intiff did not violate 

the Massachusetts law regarding evictions in effect nt the time Plaintiff sent a letter to 

Defendants on April 27. 2020. Plaintiff correctly points out that Chapter 65 of the Acts of2020 

("Chapter 65'') was in effect from April 20, 2020 until October 17, 2020. Therefore, the Court 
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should have considered whether Plaintil'rs letter dated April 27, 2020 constitutes a violation of 

Chapter 65. Accordingly, Defendants' motion to reconsider is allowed. 

Section 3(a) or Chapter 65 recites: 

·~otwithstanding chapter 186 or chapter 239 of the General Laws or any 
other general or special law, rule. regulation or order to the contrary, a 
landlord or owner of a property shall not, for the purposes of a non-essential 
ev iction for a residential dwelling unit: (I) terminate a tenancy; or (ii) send 
any notice, including a notice to quit, requesting or demanding that a tenant 
of a residential dwelling unit vacate the premises.'' 

The term "non-essential eviction'' is defined in Chapter 65, § l as ''an eviction: (i) for 

non-payment of rent; (ii) resulting rrom a foreclosure; (iii) for no fault or no cause .... ·· Here, the 

Court finds that the letter Plaintiff sent to Defendants on April 27, 2020 constitutes a ··notice ... 

requesting or demanding that a tenant of a residential, dwelling unit vacate the premises:· 

Consequently, the Cou11 concludes that the letter violated Chapter 65. 1 

Plaintiff's act of sending a letter asking that Defendants vacate at a time when no fault 

evictions were prohibited by law constitutes serious interference with quiet enjoyment pursuant 

to G.L. c. 186, § 14. Damages for a violation of G.L. c. 186, § 14 are the greater of actual and 

consequentiul damages or three month's rent. Here, the Court finds that Ms. Guz (who is the 

only defendant to appear and testify) suffered minimal aclt1al and consequential damages. 

Although Ms. Guz testified that the April 27, 2020 letter "made her sick" and caused great 

an.'<icly, the Court finds th a t: on balance, the distress about which Ms. Guz testified upon receipt 

of the letter was caused by various factors, including the breakup of her marriage, her financial 

chnlleng:es, and the recent loss of her home to foreclosure. Plaintifrs letter was not outrageous or 

1 Plainti frs lencr, sent by its president, Stephen Shahabian, recites in pa1i, that "'I really don't want the sheriff to 
come to _your door , .vi th movers and a movi.ng van. I beg you for the sake of Nessa please find another place to live.'' 
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offensive and in fact conveyed concern for the well-being of the family. Accordingly. the Cou11 

finds that the evidence does not support an award or damages for emotional distress. 

The calculation of statlllory damages of ·'three month· s rent" under G.L. c, 186, § 14 is 

complicated. The parties never agreed upon a rental rate for Defendants' occupation of the hornc 

after Plaintiff's purchase. Lot rent is not an appropriate measure of damages in this case because 

it is the park operator, not the homeowner following foreclosure, rhai charges and is entitled to 

collect lot rcnt.2 The Court concludes that the proper measure of damages under G.L. c. 186, § 14 

is the- fair rental value of the home. 

In its First Amended Complaint, Plaintiff demanded use and occupation at a rate of 

S 1,000.00 per month. J\t trial, Plaintifrs president testified that. after conducting further 

research, he dctermim:d that the fair rental value of the home is $1,500.00 per monlh. He claimed 

that he spoke to a real estate broker (who was not a witness at rrial), scanned the Multiple 

Listings Service, reviewed advertisements and contacted other manufactured home parks to learn 

about comparable sales. He admitted that his personal experience renting mobile homes is 

limited. having only rented one time in the past to a disabled veteran for whom he guve a 

discounted rent. The Court finds the testimony insufficient to support Plaintiff's contention that 

the fnir rental value of Defendants' home is$ I ,500.00 per month. Instead, the Court will adopt 

the rate of $1,000.00 set forth in the First Amended Complaint, which is the figure of which 

Del'endunts haJ notice prior to trial und could have challenged had they elected to do so. 

Consequently, the statutory damages award shall be three months' rent for a total or$3,000.00. 

Plaintitrs attempt to have Defendants vacate during the Massachusetts eviction moratorium in 

effect in April 2020 constitutes an unfair and dc::ceptive practice under G.L. c. 93A, Pltiintifrs 

1 Plaintiff implicitly recogni~ed this duality because. after seeking lot rent at 1he outset of the case, it filed a First 
Amended Complaint asking instead for payment for Defendants· use and occupation of the home. 
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conduct was willful and knowing. Accordingly, the damages awarded Defendants shal l be 

doublcd.3 

For the foregoing reasons, the following order shall enter: 

I. The Court's Findings of ract, Rulings of Law and Order doted September 13, 202 I 

shall be amended to reflect that Defendants are entitled to entry of judgment in the 

amount of $6,000.00, p lus costs and reasonable attorneys' fees. 

2. Defendants may submit, within fifteen days of receipt of this order, a petition for 

atrnrneys' fees and costs, together with supporting documentation. Plaintiff shall have 

fifteen days to respond. 

3. The Court shall thereafter ru le on the pleadings and issue a final order for entry or 

judgment. 

SO ORDERED. 

By:i~~/(tUU 
mi: Jonathan J.~ne, First Justice 

cc: Court Reporter 

3 Plainriffs letter is not outrageous or egregious. Althoug_h a misapprehension of the law is no! a defense lo a G.L. c. 
93A claim. it is a factor in this Court's determination of whether the Plaintiffs conduct was sufficiently egregious to 
warranl treble damages. In this case. the Court elects not to award treble damages. 
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COMMONvVEAL TH OF MASSACHUSETTS 

FRANKLIN, ss 

PERVEZ HAI , 

PLAfNTTFF 
v. 

JENNrf<'ER O'KEEFE ANO 
DA Y1D O'KEEFE, 

DEFENDANTS 

THE TRIAL COURT 

HOUSING COURT DEPARTMENT 
WESTERJ'l DIVISION 
DOCKET NO. 21-SP-2-'46 

ORDER FOR ENTRY OF 
JUDGMENT 

TT1is summary process action came before the Court on December 3, 2021 for an in­

person bench trial. Plaintiff appeared through counsel. Def end ants did not appear. Upon fi I ing a 

Rule IO affidav it, default judgment shall enter in favor of Plaintiff. Because Plaintiff requests 

that Lhe Court enter a Judgment that inc,ludes unpaid use and occupation. 1 Because Plaintiff 

purchased the subject prem ises at 24 Pleasant Street. Dt'erfield, tvlassachusetts (the '"Property") 

fo llowing forec losure, no use and occupation rate has been established. 

Plainli ff cal led a witness to testify as to the fai r rental va lue or the Property. Donald 

Mailloux, a licensed realtor. testified that he has been in the business of establishing fai r market 

and rair renlul va lues of residential properties f'or 31 years. He is fami liar with the subject 

prernise-s because he was the listing agent when Defendants purchased the property in 2009. 

Based on his credible testimony. the value or a four bedroom single fam ily home rental in 

1 Plaintiffs counsel represents that Derenda11Ls are on notice 11ml Plaintiff is seeking damages for unpaid use and 
occup,111cy from previous Coun appearances at which Ocfendants appeared. 
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Deerfield is between $ 1.600 and $2,200 per month. Because he was not able to do an interior 

inspection, he is unaware of the conditions inside the Property. but characterized the exterior as 

"unkempt:' Accordingly, the Court determines that $1,600.00 as the fair rental value of the 

Property, 

Defendants have paid no use and occupancy since Plaintiff purchased the Property on 

February 2, 2021, ten months ago. J udgrnent wi 11 the.re fore enter for possession and $16,000.00 

in use and occupation damages. Defendants shall pay $1 ,600.00 each month beyond December 

2021 that they remain in possession. If Defendants wish to contest the Court's findings as to use 

and occupation charges, they may (i!e a motion to reconsider this order within ten (I 0) days. 

SO ORDERED this j_Q''hday of December 2021. 
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COMMONWEAL TH Of MASSACHUSETTS 

HAMPDEN, ss. 

PO/\H COMMUNITIES. LLC, AS 
LESSOR AND POAJ-1 DOM 
NARODOWY POLSKI LLC. 

PLAINTIFFS 

v. 

TERESA SANTIAGO, 

DEFENDANT 

THE TRIAL COURT 

) 

) 
) 
) 
) 

) 
) 
) 
) 
) 
) 

I IOUSfNG COURT DEPARTMENT 
WESTERN DIVISrON 
DOCKET NO. 2 I-SP-1907 

ORDER 

The pa1ties came before the Cotut on December 8, 2021 following a failed Housing 

Specialist Mediation. Plaintiff appeared through counsel. Defendant appean:d with her guardian 

ad I item ("GAL''). Community Legal Aid previously represented Defendant on a limited 

appearance but withdre\\' as counsel and did appear today. 

Because Defendant's GAL is not authorized to act as her legal counsel, the GAL shall 

seek counsel for Defendant, whether through Community Legal Aid or otherwise. The Court 

shall permit any counsel entering an appearance in this matter to tile an answer and requests for 

discovery by December ::!4, 2021 without further motion. 

The parties shall return to Court on January 13, 2021 at 9:00 a.in. for an in-person 

judicial case management conference. 

SO ORDERED this ) O~ay of December 2021. 

. ~tU«., 

cc: Court Reporter 
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COMivfONWEALTI ! OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPDEN, SS. 

BLYTHEWOOD PROPERTY MANAGEMENT. LLC,) 
) 

PLAINTIFF ) 
) 

V. ) 

) 
STACEY NIEVES. ) 

) 
DEFENDANT ) 

HOUSfNG COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-SP-2227 

FINDINGS OF FACT, 
RUUNGS OF LAW AND 
ORDER fOR JUDGl'vlENT 

This no-fault summary process case came before the Court for an Zoom bench trial on 

December 8, 2021. Plaintiff appeared through counsel. Defendant appeared and represented 

herself. Plaintiff seeks possession or a single fami ly residential property localed at 50 Macomber 

Strc~t. Springfield, Massachusetts (lhe '' Premises"). 

Based on al l the credible testimony, the other evidenc.e presented at trial and the 

reasonable inferences drawn therefrom, the Court finds the following facts: Plaintiff purchased 

the Premises on March 12, 2021 following a bank foreclosure. Prior to the bank foreclosure, !he 

Premises were owned by Johnny Halluns, the grandfather of Defendant's child. Defendant 

testified that she rented the Premises from Mr. Halluns beginning in approximately 2005 at a rate 

of $350.00 per month. 

After Plaintiff acquired the Premises. it sent a legally adequate notice dated May 28, 2021 

terminating Defendant's tenancy as of June 30, 2021. Defendant docs not contest receipt of the 

notice. The notice offered Defendant a new tenancy al $1 ,550.00 per month provided that she 

sign a tenancy at will agreement on or before June 15, 2021. Defendnnt did not sign the rental 
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agreement or pay the rent. nor did she vacate nfter June 30, 2021. Based on Lhe foregoing, 

Plaintiff has established its prirna Catie case for possession. 

Defendant did not tile an answer. She concedes that she has never made a payment for 

her use nnd occupation of the Premises to Pia inti ff. She testi tied that although Plaint.i IT made 

certain repairs nf1er acquiring the Premises, it did not finish the work. Defendant contends that 

the windows are drany. that a mold-like substance remains on the left-hand side of the basement 

and that there is no door between the basement and lhe bulkhead doors. She did not offer any 

documentary or photographic evidence to support her claims that additional repairs are 

necessa ry. Based on her testimony alone, the Court finds that the alleged defects are not 

subsrnmial conditions of disrepair and do not constitute a legal defense to Plaintiff~s claim for 

possession. Accordingly, Plaintiff is entitled to judgment for possession. 

Because this is a no-fault eviction case, Defendant has a right lo request a slay of 

execution pursuant to G. L. c. 239, §§ 9-11 . In order to be eligible for the statutory stay, 

Defendant must pay Ocrcnclnnt must pny all outstanding use and occupancy and, in addition, she 

must pay for her use and occupation for the duration of the stay. In order to establ ish the 

appropriate amount of use and occupancy due, the Court accepted thl! testimony of two witnesses 

called by Plaintiff to establish the fair renta l value of the Premises. Peter Houser, the principal of 

Plaintiff and unexperienced real estate investor, testified that the Premises, a four-bedroom cape 

with a garage in the Sixteen Acres neighborhood. would rent for at least $1,800.00 per month if 

fully renovated. /\nthony Witman , an experienced property manager with extensive experience 

leasing residential properties in the Springfield area. showed comparable rentals and testified that 

the lair rental value of the Premises if newly renovated wt)uld be $1,795.00 to $ 1,995.00 per 

month . Based on the foregoing, and in light of the monthly rental rate of$ 1,550.00 offered by 
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Plaintiff in its May 28, 202 l letter, the Court finds that lhe appropriate rate of use and occupation 

payments for the Premises is the$ I ,550.00. 

If Defendant seeks additional time to move, she must file and serve a motion for stay of 

execution. In order to be eligible for a statutory stay under G.L. c. 239, §§ 9-11 , Defendant will 

need to pay or propose a viable method to pay (through a Way Finders application, for example) 

lhe total amount of use and occupation due through trial I as well as on-going use and occupancy 

payments of $1,550.00 per month for the duration of the stay. 

Based the forego ing findings and rulings, in light of the governing law, the following 

order shall enter: 

I. Judgment for possession sha ll e11te1· in favor of Plaintiff. 

2. Execution (eviction order) shall issue pursuant to Uniform Summary Process Rule 13; 

provided, however, that if Defendant files a motion for stay of execution prior to 

issuance of the execution, no execution shall issue or be used prior to the hearing on 

Defendant's motion. 

so ORDERED this j 1-rt-i day of Dcte1>1kif 2021. 

cc: Court Reporter 

1 The Court calculates the unpaid use and occupancy as SI 4.570.00. This fig11re includes pro-rnted use and 
occupancy for March 2021 in the amount of $620.00 and the full months of April through December 2021. 

3 

13 W.Div.H.Ct. 59



COMMONWEALTH OF MASSACHUSETTS 

HAMPDEN, ss. 

THE TRIAL COURT 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-Sll-0908 

DIPLOMAT PROPERTY MANAGER, LLC,) 

PLAINTIFF 

v. 

JOSE L. SERRANO AND 
NANCY SERRANO, 

DEFENDANTS 

) 
) 
) 

) 
) 
) 
) 
) 
) 

ORDER FOR ISSUANCE OF 
EXECUTION AND FOR STAY 

This posL-foreclosure summary process cnse came before the Court by Zoom on 

December 9, 202 l on Plaintiffs motion to issue n new cxcctrtion. Plaintiff Appeared through 

counsel. Defendants, the former homeowners, appeared and represented themselves. 

Default judgment entered on July 2, 2021. Execution for possession issued on 

July 20, 2021. It was not levied upon but instead returned 011 October 21, 2021 along with 

Plaintifr s motion to issue a new execution. The motion to issue was scheduled for hearing on 

Nove111ber 15, 2021 but Plaintiff did not appear. Plaintiff now seeks issuance of a new execution 

nearly five months after judgment entered, 

Pursuant to G.L. c. 235, § 23, "[ e Jxecutions for possession of premises rented or leased 

for dwelling purposes obtained in actions pursuant to chapter two hundred and thirty-nine shall 

not be issued later than three months following the date of judgment, except that any period 

during which execution was stayed by order of the cou1i or by an agreement of the parties filed 

wirh rhe cou1t shall be excluded from the computation or the period of limitation." Here, use of 

the execution was never stayed by agreement of Defendants or by order of the Court. 
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It is not clear why Plaintiff did not levy upon the execution within three months 

following judgment but denying its motion would s imply delay the inevitable return of 

possession of the subject premises to Plaintiff. 1 Plaintiff could simply tile a second summary 

process action and obtain a second judgment for possession, but instead of requiring such 

duplication of effort, the Court wil l issue the execution but impose an equitable stay analogous to 

the statutory stay provided tenants under G.L. c. 239, §§ 9-11 in order to allow Defendants 

additional time to find replacement housing. 2 The stay shall extend through January 31, 2022. 

Provided that Defendants can demonstrate a diligent housing search, Defendants can seek further 

extension of the stay. 3 This case will be scheduled for a review of Defendants' housing search on 

February 4. 2002 at 9:00 a.m. by Zoom. If the Court extends the stay on use of the execution at 

the next hearing, Plain ti ff will be entitled to issuance of a new execution at that time. 

so ORDERED this / VfVJay of Ckcem hec 2021, 

~ 
n. Jonathan J, Kar 

cc: Court Reporter 

1 Defendants readily admit that they do nol wish to assert defenses or counterclaims but simply want more time to 
move. 
2 Defendants testified credibly about the difficulties they have faced in finding replacement housing. 
3 Pursuant 10 G.L. c. 239, § l I , Defendants would typically be required to pay for their use and occupation during 
the period of the stay and all '·rent" unpaid prior to the period of the stay. lf Plaintiff seeks payment from 
Defendants. it may file and serve a motion to establish a reasonable use and occupation rate. 

2. 

13 W.Div.H.Ct. 61



COMMONWEAL TH OF MASSACHUSETTS 

HAMPDEN,ss 

HURRICANE PROPERTIES, LLC, 

PLAINTIFF 

V, 

JESSICA C. CONNER, 

DEFENDANT 

) 
) 

) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTER!.~ DIVISION 
DOCKET NO. 21-SP-1383 

ORDER 

This matter came before the Courr on November 29, 2021 on Plaintiffs motion for entry 

of judgment based on alleged yiolations of an Court-approveJ Agreement dated July I 6. 2021 

(the ' 'Agreement"). Both parties appcared with counsel. 

Defendant resides at 80 I Chicopee Street, Unit 3L, Chicopee Massachusetts (the 

··Premises''). Plaintiff filed a summary process c.asc against Defendant on May 14, 2021, alleging 

lease violations. On August 18, 2021, the parties, both of which were represented by counsel at 

the time, negotiated the Agreement in lieu of going to trial. In the Agreement. Defendant agreed, 

without any admission of liability or wrongdo ing, on behalf of herself and her household 

members a11d guests, not Lo "cause excessively loud noises or disturbances in Q1er] apartmenl nnd 

at the properly between the hours from IO p.rn. to 6 a.m." See Agreement, 4. The Agreement 

recili:s that, upon an allegation of breach, Plainti IT would provide Defendant with written notice 

within seven days of the alleged breach, including a descriplion, date and time of the alleged 

breach and the names of persons involved in or witness to the incident, along with 

documentation and/or video footage. Plaintif'l' agreed to offer a Defendant the opportunity lo 
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discuss the matter within fifteen days of Lhe alleged breach in an attempt to --arrive at a mutual 

understanding to avoid any future breach:· See Agreement, ii 5. 

The Agreement further recites that if Plaintiff contends that Defendant committed two 

breaches, that after the required notice and invitation lo meet "for each alleged breach," the 

landlord cou Id file a motion to request entry of judgment and issuance of exe~ution. See 

Agreement. ~I 6, The motion was required to include the dates and limes of the alleged violations, 

along with a detailed description of each alleged violation and a list of witnesses and the facts 

known to each wirness. Id. 

On October 15, 202 1, Pia inti ff sent a written notice lo Defendant regarding alleged 

violations of the Agreement. The letler identified Breach 11-1 an<l Breach #2. Within Breach# I, 

Defendant cited two noise incidents, one on October 8, 2021 and the other the next day. Breach 

#2 was described as an altercation in the parking lot of the prope1ty on the afternoon of October 

13, 2021. Defendant contends that the October 15, 2021 notice did not comply with the 

requirements of notice set forth in the Agreement in several ways. 

First, Defendant argues that Plaintifrs notice is defective because it omits the names of 

the complaining witness. The Court finds the omission not to be a material violation of the 

Agreement. Defendant did not articulate any prejudice caused by the omission of the name of the 

complaining witness in the notice. Moreover, based on the testimony presented at the hearing, 

the Court is satisfied that Defendant was aware that certain neighbors, including particularly her 

downstairs neighbor Ms. DeLcon. complained with some frequency about noise coming from the 

Premises, and it came as no surprise to Defendant when Ms. De Leon was the party bringing the 

incidents to the attention of management. 
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Defendant next argues that the alleged violation listed in the notice as Breach #2 

references an incident that occurred during the afternoon of October 13. 2021 1 not' during the 

hours of hours of I 0:00 p.m. and 6:00 a.m. Although true, the Court finds that Plaintiff did in 

fact cite to two separate violations of the Agreement in its notice; namely, disturbances on both 

October 8 and October 9. The notice wus poorly drafi.ed by combining the two incidents under a 

.single heading callee.I Breach // I, but the manner in which the notice was written does not change 

the fact that Defen<lant was given actulll notice of two separate violations. 

Third, Defendant contends that Plain\ifffailed 10 offer Defendant an opportunity to 

discuss the issues identified in Breach # I. The evidence on this issue is less than clear. Defendant 

testified that after receiving the October 15, 2021 letter, she attempted multiple times to contact 

Zach Goodman, one of the managers and the person with whom she previously dealt with 

exclusively. Except for one text to Mr. Goodman on October 24, 2021 stating that she "needed" 

to speak with him, the other texts she offered arc tmtlatcd and appear to reference unrelated 

matters. With respect to the October 24 text . Defendant makes no reference to the October 15 

letter and the context of the text implies that the reason for the texl was something other than 

addressing the alleged disturbnnccs as provided in the Agreement. 

On October 25, 2021. Defendant sent a message to the management "app" through which 

rdl tenants had been directed to communicate, This text expl icitly references the notice letter she 

received , Matthew Olszewski, another manager, testifieJ credib ly that he received her message 

through the app and called her within five minutes of receiving the message. He testified that he 

offered to talk about the lett'cr she received but that she did not want to talk to him. I le said the 

call '' lasted nbout eight seconds.'' There is no evidence that Defendant tried to reach out again or 
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that she asked anyone else in management to discuss the alleged breaches of the Agreement. 1 

The Agreement is ambiguous with respect to which party should initiate the discussion following 

notice of an incident; given that Mr. Olszewski did return Defendant's text on October 25 2021 
I I 

the Court deems the •' invitation to discuss" provision of the Agreement to have been satisfied. 

With respect to Defendant's position that Defendant should have had the opportunity to 

discuss "each alleged breach" before a motion for entry of judgment was filed, the Court finds 

that she was given the opportunity to discuss both incidents when Mr. Olszewski called her in 

response to her October 25 message. The Court's interpre.tation of the '·each breach" language is 

that, if Plaintiff alleged a se<.:ond violation after the parties had discussed the first one, Defendant 

would be afforded a second opportunity to meet with Plaintiff. Herc, given that the events 

occurred on consecutive days. Defendant had the opportunity to discuss both incidents with 

Plaintiff in a single meeting. Any other interpretation would allow Defendant to commit as many 

noise disturbances as she wanted before the first meeting and have it count as a single episode. 

The Court acknowkdges that the Agreement was very specific in its requirements for 

notice in Lhc event of alleged violations and that Plaintiff failed to comply precisely with the 

steps lhat needed to be taken. Noncthcle-ss, the Curt finds that Plaintiff substantially complied 

with the terms of the Agreement and satisfied the broader purposes of the Agreement, which was 

to give Defendant advance notice and an opportunity to meet informally before returning to 

Court. To Lhc extent that Plaintiff did not strictly comply with the leller of the Agreement, 

Defendant was afforded due process by virtue ofthe full evidentiary hearing during which she 

1 Defendant lestitied Lhat she called Mr. Goodman and left voicemails as well as text messages. but she did not 
1es1ify thal she took any of these actions after October 15, 202 1 or that she sent a message through the .ipp again 
afler the single message on October 25. 2021. 
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had the opportunity to prove to the Court, with assistance of counsel, that she did not engage in 

the behavior about which the other residents complained. 

Turning to Lhe substantive issue of whether Defendant caused the noise disturbances that 

brough this matter before the court, signing the Agreement., the Court un<ls the testimony of 

PlaintiiTs witness, Ms. DeLeon, to be credible with respect· 10 her complaints about Defendant. 

Detcndant, on the other hand, was less credible. She blamed eve1yone else in the building for 

making noise but never gave the Court a reason to find that she was not the source of the 

disturhanccs in question. Accordi_ngly, after weighing the credibility of the witnesses, the Court 

finds that Defendant vinlmed the Agreement by causing significant noise disturbances on more 

than one occasion after August I 8, 2021.2 The violations or the Agreement were substantial and 

warrant entry of judgment for possession. 

The Agreement contemplates the possibilily lhatjudgment for possession will enter and 

provides that the Court may givt: Defendant additional time to relocate for good cause. fn this 

case, Ms. DeLcon and another witness who complained about Defendant's conduct have both 

moved (or at least they said they were in the process of moving and would be gone by early 

December). In light of the fact that the parties al Lhe center of the case are no longer living in 

close proximity at the property, and because Defendant is a recipient of Section 8 rental 

assistancc, judgment shall be stayed and not entered to give Defendant an opporrunity to relocate 

voluntarily. She must vacate and return keys by Febntury 1, 2022. If she fails to vacate on or 

before that date, Plaintiff shall be entitled to entry of judgment, retroactive to today, and issuance 

z•n,c Court notes that on November 24, 2021, Plaintiff filed a request for a civil restraining order (Dockt:t No. 2 I­
CV-0814) based on an altercation between Defendant and her friend, Joshua Pikul, on the one hand and Ms. Deleon 
on the other, /\)(hough the surveillance video pmduccd by Plaintiff does not show a physical exchange, the Court 
finds that the video lends credence to Ms. De Leon 's testimony that n fight took place just off camera. Although the 
evidence is not strong enough lo allow Plaintifr s motion in 2 I-CV-0814 that Defend:m( be immediately barred from 
th.: property, it docs support Plaintiffs case tbat Defendant and her visitors have been the source of disturbances at 
the property. 
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of an execution for possession. If prior to the vacate date, Plaintiff contends that Defendant is 

disrupling the li vability of lhe property by creating significant disturbances relating to noise or 

engages in physical altercations, threats, intimidation or harassment of any other resident, lhe 

resident's guests or any agents or employees of Plaintiff, Plaintiff may bring a motion to 

accelerate the entry of judgment and issuance of the execution.3 

SO ORDERED this /:S'-~a·y or December 2021 . 

~ 

cc: Court Reporter 

; If it intends to file such a motion. it shall serve a copy on not only Defcn<laot, but it shall also send a courtesy copy 
of the motion to Attorney Dc13artolo. 
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COMMONWEALTH OF MASSACHUSETTS 

HAMPDEN, ss 

KIMBERLY JOHNSON, 

PLAINTIFF 

"· 
MOBlLEIIOME PARKS, [NC. 

DEFl!:NDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSfNG COURT DEPARTMENT 
WESTERN IHVJSION 
DOCKET NO. 21-CV-0628 

RULING ON REQUEST FOR 
EMERGENCY ORDER 

This matter came before the Court on November 5, 2021 on Plaintiffs request for an 

emergency order to al low her back into a mobile home that she claims to have purchased and 

remodeled. Plaintiff appeared without counsel. Defendant appeared and was represented by 

counsel. 

After an evidentiary hearing, the Court fi11ds 1.hat the mobile home in question is located 

in I larmony l lo1ncs Village, Chicopee, Massachusetts (the ''Park"), specifically at Lot 67. The 

lot was originally leased to Jacqueline M. Tisdale on October 30, 2018. The lease indicates that it 

is not transtcrrablc and is subject tu the rules nnd regulations of the Park. Ms. Tisdale signed a 

disclosure statement accepting the rules and regulations ancl giving Defendant the righr of first 

refusal with respect to any prospective sale of the home. Section 31 of the rules requires 

homeo..,vners who wish to sel l their home 10 notify Defendant at least thi11y days prior to the 

intended sale. and, further, the rules stipulate that potential buyers have to submit residency 

applications for approval before a sale is transacted. 
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Ms. Tisdale passed away at some point af1er signing the lease and related documents. 

Veronica Garvin and Cleveland Bur~ess apparently moved into the home either before or after 

Ms. Tisdale died. On November 6, 2019. Defendant sent a notice of non-payment of rent to the 

Estate of Jacqueline Tisdale, Ms. Garvin and Mr. Burgess and subsequently filed a summary 

process case in this Court (Docket No. I 9H79SP00S395). On January 2, 2020, Ms. Garvin nnd 

Mr. Burgess entered into a Court agreement pursuant to which judgment for possession entered 

in favor of Defendant. An execution for possession issued in February 2020. 

ln March 2020, Defendant received a phone L:all from Mr. Burgess regarding selling the 

home. Dcl'endant sent a let1cr to the Estate of Jacqueline Tisdale c/o Ms. Garvin advising her of 

its right of first refusn I to purchase rhe home at rhe selling price. Defendant also noti lied 

Ms. Garvin that the home needed to be inspected before any sale and that it had to approve the 

new res idents prior to the sale. 

Pl.aintiff claims Lhal she purchased the home from Ms. Garvin on July 14. 202 l. She 

produced a bill of sale purportedly signed by Ms. Garvin. Plaintiff further claims that she 

subsequently submillcd an application for residency for a ramily named Potter, apparently with 

the intention of selling the home to the Potters. Del'endant' s president testi fied that Defendant did 

not have advance notice of Plaintiffs purchase or the home and never approved an application 

for residency from potential residents. 

On August 30, 2021, Defendant levied on the execution in the summary process case 

against Ms. Garvin and Mr, Burgess and took possession of the home. Plaintiff filed the instant 

motion essentially asking the Court to l'ind that she is the owner of the home and that she has a 

right to sell it to the Potters or any other person of' her choice, The Cou11 cannot make these 

findings 0 11 the record before it. 
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First, there is no credible evidence before the Court tbat Ms. Garvin had the right to sell 

the home 10 Plaintiff. Plaintiff testified that Ms. Garvin is or was the personal representative of 

the Estate of Jacqueline Tisdale, but Plaintiff suh111i11cd no appointment or other evidence to 

support this claim. ln fact. she provided no evidence at nil that Ms. Garvin had the authority to 

sell the homc. 1 Second. there is no credible evidence before the Coutt that that, prior to selling 

the home. Ms. Garvin provided notice of her intent to sell to Delcn<lant. Had she given the 

required notice, Defendant would have had a right of' (irst refusal to purchase it, would have had 

to undertake an inspection, and would have had to approve Plaintiffs application for residency. 

Plaintiff cannot correct the defects in the sale process after the fact. 

Based on the evidence presented, the Cout1 finds that Plaintiffs purpo11cd purchase of 

the home was not accomplished in accordance with the rules of the Park. Accordingly, 

Defendant is not obligated to give possession of the home to Plaintiff or to approve an 

application from potential residents . .Plaintifrs request f'or emergency relief is hereby DENIED. 

SO ORDERED. 

By: - ~ . ;e;a;u, 
· 11. Jonathan J. ane. First Just'kc 

cc: Coun Reporter 

1 In addition. the bill of sale presented by Plaintiff hears a signature of Ms. Garvin that is different from the sigmuure 
of Ms. Garvin on Cou11 documents which ,1·err signed in the presence of Plnintifrs counsel. This discrepancy raises 
a question as to the authenticity of the bill of sale. 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPSHIRE, ss. 

SOUTH HADLEY HOUSING AUTHORITY,) 
) 

PLAINTIFF ) 
) 

v. ) 
) 

JAMES CRAY, ) 
) 

DEFENDANT ) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-CV-0566 

ORDER ON CONTEMPT 

This matter came before the Court by Zoom on December 14, 2021 on Plaintiffs 

complaint for contempt. Plaintiff appeared through counsel. Defendant appeared and represented 

himself. 

Pia inti ff operates a 96-unil property at 69 Lathrop StreeL South Had ley, Massachusetts 

providing housing to low-income elderly and disabled tenants. Defendant lives in unit 19-8. The 

property prohibits smoking except in two designated smoking areas outdoors. Plaintiff contends 

that it is entitled to a finding of contempt based on Defendant's violation of an Agreement of the 

Parties dated October 13, 2021 (the "Agreement"), which Agreement was reviewed and signed 

by this judge. In relevant part, the Agreement recites that Defendant wi ll not smoke in his unit. 

The Court deems this to be a material term of the Agreement because Defendant' s smoking in 

his unit seriously jeopardizes the health and safety of other residents. 

In order to enter a j udgment of contempt against Defendant in this case, the Court must 

find clear and convincing evidence of disobedience of a clear and unequivocal demand. See In re 

Birchall, 454 Mass. 827, 838-39 (2009). The aim of civi l contempt is to coerce perfo rmance of a 
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required act for the benefit of the aggrieved complainant. Id. at 848 ... Civil contempt is a means 

of securing for the aggrieved party the benefit of the court' s order." See Demoulas v Demou/as 

Super Markets, Inc., 424 Mass. 50 1, 565 (1997) (c itation omitted). 

Here, the Court finds clear and convincing evidence of disobedience of a clear and 

unequivocal demand, namely the simple provision in the Agreement that Defendant not smoke in 

his unit. Management inspected Defendant' s unit on November 17, 2021 and December 8, 202 1. 

lt introduced photographic evidence of cigarette ashes on Defendant's mattress in his bedroom 

and cigarette bulls on his bedside table and balcony. Both the executive director and resident 

services coordinator smelled the strong odor of tobacco upon entering his unit for the 

inspections. Defendant offered no credible denials of Plaintiff's allegations. 

Although Plaintiff is entitled to a judgment for contempt, the Court will allow Defendant 

the opportunity to purge the contempt by ceasing a ll smoking anywhere in his unit. on the 

balcony or anywhere else on the property but for the designated outdoor smoking areas. 1 Plaintiff 

may conduct unannounced inspections during daylight hours for the purpose of assessing 

whether Defendant is complying with this order. It may do no more than one inspection in any 

two-week period and the first inspection may take place immediately. If Defendant complies 

with this order fo r the next ninety (90) days, the contempt will be purged. If Plaintiff concludes 

that Defendant has violated the terms of this order, it may file and serve a motion fo r entry of the 

judgment of contempt, setting forth the sanctions it wants the Court to impose. 

SO ORDERED this J lt,fl,-day of 0.CQm Q{.(l,___. 202 1. 

cc: Court Reporter 

1 Defendant is also responsible for smoking by any visitors to his unit. 
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COMMONWEALTH OF MJ\SSACJ IUSETTS 

I IAMPDEN, ss. 

GEORGE ROBARE, 

PLAINTIFF 

v. 

MARK ROBARE, 

DEFENDANT 

THE TRfAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-SP-2549 

FINDINGS OF FACT, 
RULINGS OF LAW AND 
ORDER FOR JUDGMENT 

This no fau lt summary process case came before the Coun for a bench trial on 

December I 4, 2021. 1 Pin inti ff George Robare ( .. George" or ··Pia inti fr') appeared through 

counsel. Defendant Mark Robare ("Mark" or "Defendant") appeared selr-rcprcsenled. George 

seeks to recover possession of residential premises occupied by Mark in a single-fami ly house 

located at 64 Belmont Street. Chicopee, Massachusetts ("the Prope11y'} 

Based on all the credible testimony, the other evidence presented at trial and the 

reasonable inferences dravm therefrom, the Court finds and rules as follows: 

The parties arc brnthcrs. They have two sisters who arc not patt of this action. The 

Properly had been their father·s home. Their father, who passed away in 20 17, had conveyed the 

Prope11y to one of his daughters, Deanna Marie Chcltc (''Deanna") in 20 11. In 2018, George 

purchased the Property from his sis!cr Deanna. 

Mark has I ived in the Property for over a decaJe. ln approximately 20 I 7, George moved 

into the Property. Unti l that time, Mark had been residing in the basement, but he moved into one 

1 Plainti rrs counsel and Derenc.la111 appeared in-person. Plal111iff appeared \ ia Zoom with leave of Coun. 
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of the first-lloor bedrooms around that time. After their father passed, George rented a room in 

the Property to an individual named Alex. George subsequently moved out and another tenant, 

Cynthia, moved in. As of the date of trial , Mark, Alex and Cynthia reside at the Property . 

George' s lawyer se rved Mark with a renta l period notice of termination of tenancy dated 

July 26, 202 l requesting Mark vac~1te by midnight on August 31, 202 l . Mark stipulates to receipt 

of the notice. ln order to establish his prima faeic case for possession, George has the burden of 

demonstrating that he properly terminated the tenancy, Pursuant to G.L. c. 186, § 12, '"[eJstates at 

will may be determined by either party by three months' notice i11 writing for that purpose given 

to the other party; and. if the rent reserved is payable at periods of less than three months. the 

iime of such notice shall be s11fficicnt if it is equal to the interviil between the days of payment or 

rhirty days. whichever is longer.' ' In orJ er for the notice given to Mark to be valid under§ 12, the 

Court must find ev idence that Mark paid or ,vas required to pay rent every month; otherwise, a 

three month notice is required. 

On this point. Mark den ies paying rent at regular intervals. He claims that he paid the 

electric bill each month and paid thequan.:rl )' water bill through June 2021 but that he never 

paid rent. He concedes that he did pay George$ I 00.00 per month on a regular schedule for a 

number of months but asse11s that the payments were 11ot rental payments but instead repayment 

of a debt he owed George, George said tlrnt the$ I 00.00 monthly payments were for rent. and 

that the debt repayment was a completely separate issue. George testified that he charged Mark 

$100.00 per 1110111h for rent because, once added to the electric nnd wnter bi 11s Mark paid, George 

figured Mark wou ld bc paying approximately $300.00 per month, a number s imi lar to the rent 

charged the other occupants of the Properly. On balance, the Cou rt linds George·s testimony on 
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this point to be credible, and thus the Court l~nds that the notice to quit in th is case is legally 

adequate Lo terminate Mark's tenancy. 

George had Mark served with a summary process Slt1mnons and complaint on September 

14, 2021 and the case 'vvas timely fined in this Court. Based on the sufficiency of notice and 

pleading. the Court concludes that George has satisfieJ his prima f'acie case for possession. He 

seeks no monetary damages . 

Mark filed an answer nsscrting several affirmative defenses . First, he cla ims to be a¼ 

owner of the Prope1ty. He testified that he and his sibl ings had a verba l agreement lo split their 

Cather's house equally, with each sibling receiving $35,000.00. Mark said that instead of giving 

him $35,000.00 in cash, George promised him that he could live in Lhe Property for the rest of 

his life. Unfortunately for Mark, whatever agreement the larnily may ha ve reached regarding his 

right to a Ii fe estate in the Property, it was never reduced to writing. Massachusetts law requires 

that any agreement regarding an interest in real estate must be in writing to be enforceable. See 

G.L. c. 259, ~ I. Accordingly. Mark's defense based on his right to live in the Propc11y for the 

remainder of his life fails. 

Second, Mark clai1ns the eviction case was brought in retaliation after he complained 

about the lack of heat and harassment by his co-tenant, /\lex. To prevail on a defense of 

retaliation. Mark has to prove that George elected to terminate his tenancy because he repo11cd 

George to some agency (such as a city's code enforcc1m.:nt department) charged with regulating 

residential tcrrnncics or, at the very least. because he complained to the landlord about 

substandard conditions. With respect to Mark·s allegation that George wants him to vacate 

because of his interactions with eo-lenant A lex, this claim. e,•en i r true. wou Id not constitute 

retaliation under Massachusens law. Mark' s claim that lhe eviction is in retaliation of his 

3 
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complaints about lack of heat arc not credible. George first heard about the lack of heat in 

Mark·s bedroom only a few weeks ago. long after sending the notice to quit. and had an 

electrician fix the issue within two days of getting notice of the probkm.2 

Third, Mark asserts a vague discrimination-based defense in his answer. Although Mark 

appears to be disabled , he fa iled to advance 

an argument at trial that he suflered from any discriminatory acts. f3ecaLlsc of the lack of 

evidence regarding discrimination, the Court finds this defense to be meritless. 

Given the Cour('s determination that Mark has 110 legal defenses to George's claim to 

possession, George is entitled to entry of judgment in his favor. I lowever, in a no-fault eviction 

case sucli <1S this, the Court has discretion to grant a stay on judgment and execution. See G.L. c. 

239, § 9. The Court finds that (i) the subject premises arc used for dwell ing purposes, (ii) Mark 

has been unable to secure suitable housing elsewhere, (iii) Mark is using due and reasonable 

effort to secure other housing, and (iv) Mark's request for stay is made in good faith and that he 

wil l abide by and comply with suc.;h terms and provisions as the Court may prescribe. See G.L. c. 

239, § 10. The Court finds sufticient facts to warrant a stay.3 Because of Mark's apparent 

disability, the Court finds that he has established that the subject p1·cmises are occupied by a 

··handicapped person" as that tennis used in G.L. c. 239. § 9. 

Based upon \'he foregoing finuings und rulings. in light of the governing law, the 

fo llowing order shal l enter: 

2 1\llark also tes ti fied about lack of heat in other rooms of the house, bu( Mark concedes that the heat l'u11clions 
properly and it is the co-tenant Alex who shuts off the hcnl. 
1 A stay ordinarily requires the tcnanl' to pay for his or her use and occupation or the s1.1bjcct prc1niscs for the 
duration of the stay. Because orthe lack of evi<le11ce as to the fair rental value of Mark's room at the Property, lhe 
Courl will not enrcr 111H1y111e11t order at this time. If Plaintiff seeks. use and oceup1111cy. he shall file and serve a 
motion for same. 

4 

13 W.Div.H.Ct. 76



I. Entry of judgment fo r possession shal l be stayed until further order of the Court 

pursuant to G.L. c. 239, § 9. 

2. Defendant shall continue to make diligent efforts to locate and secure replacement 

housing and shall document those t:ff orts by keeping a log of all locations as to which 

he has applied or made inquiry, including the address, date and time of contact, 

method o f contact and result of' contact. 

3. The parties sha ll return lo Court on February 17, 2021 at 11 :00 a,m, for review of 

Defendant's housing search. The review shall be held by Zoom; however, the parties 

may come to the Western Division I lousing Court silling in Spring!ield on the date 

and time of the hearing and use a public Zoom station if'they prdcr. 
fl, 

SO ORDERED this / 7 day of \k,ce_Mb€L 2021. 

~~£~~ 
i=itn'~onathan J. ~e, First Justice 

cc: Court Reporter 

5 
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COMMONWEALTH OF MASSACHUSms 

TRIAL COURT 

Hampden, ss: 

ROBERT AUTHIER, 

Plaintiff, 

v. 

DANIEL BURACK and CENTER FOR HUMAN 
DEVELOPMENT, INC., 

Defendant. 

HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 20-CV-214 

ORDER 

After hearing on December 13, 2021 on the Plaintiff's motion in limine to preclude all 

testimony and evidence seeking to challenge the status of 13 Grant Street and 5 Warner Street 

(the "properties" ) as 'Lodging Houses' under M.G.L. c. 148 sec. 26h, the following Order shall 

enter: 

1. The motion is denied. Under the specific circumstances of this case, the prior 

administrative orders have no preclusive effect on the issue of whether the subject 

properties were properly considered lodging houses under G.L. c. 148, § 26h ("§26h" ). 
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2. In a series of three letters dated November 18, 2019, January 30, 2020, and February 20, 

2020, the South Hadley Fire District 1 ordered the installation of automatic sprinklers at 

the subject properties pursuant to §26h. On June 17, 2020, the Automatic Sprinkler 

Appeals Board denied Daniel Burack's (Defendant) application of appeal as untimely. 

Defendant argued t hat his appeal of the Sout h Hadley order should have been 

considered t imely pursuant to the Supreme Judicial Court's ("SJC" ) order issued on June 

1, 2020, tolling statutes of limitations and certain other deadlines. The Automatic 

Sprinkler Appeals Board rejected that argument as inapplicable. That decision was 

essentially affirmed by the Superior Court on March 17, 2021. The Superior Court found 

that " [a] careful review of the entire SJC Order in question makes clear that the tolling 

provision of the Order applies to the filing deadlines with the courts that fall under the 

superintendence of the Supreme Judicial Court." Burack v. Automatic Sprinkler Appeals 

Board, et al., Superior Court No. 2080CV00069 (March 17, 2021, Carey, J.). The 

Automatic Sprinkler Appeals Board's cross-motion for judgment on the pleadings was 

consequently allowed. 

3. Issue Preclusion: "The judicial doctrine of issue preclusion, also known as collateral 

estoppet, provides t hat [w]hen an issue of fact or law is actually litigated and 

determined by a valid and final judgment, and the determination is essential to the 

judgment, the det ermination is conclusive in a subsequent action between the parties, 

whether on the same or a different claim. The purpose of the doctrine is to conserve 

judicial resources, to prevent the unnecessary costs associated with multiple litigation, 

and to ensure the finality of judgments" (quotations and citations omitted). Martin v. 
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Ring, 401 Mass. 591 60-61 (1987). "The guiding principle in determining whether to 

allow defensive use of collateral estoppel is whether the party against whom it is 

asserted 'lacked full and fair opportunity to litigate the issue in the first action or 

[whether] other circumstances justify affording him an opportunity to relit,igate the 

issue." ' Id. at 62, quoting Fidler v. E.M. Parker Co., 394 Mass. 534 (1985). See 

Restatement (Second) of Judgments§ 27 (1982). 

4. In order for collatera l estoppel to apply, '' [t]he prior adjudication need not have been 

before a court. If the conditions for precllusion are otherwise met, [a] final order of an 

administrative agency in an adjudicatory proceeding ... precludes relitigation of the 

same issues between the same parties, just as would a final judgment of a court of 

competent jurisdiction" (quotations omitted). Tuper v. N. Adams Ambulance Serv., Inc., 

428 Mass. 132, 135, 697 N.E.2d 983, 985 (1998). 

5. This Court finds that the South Hadley Fire District 1 letters ordering the installation of 

automatic fire sprinkler systems at the subject properties did not provide for a full and 

fair opportunity to litigate the issue of whether or not the subject properties were 

properly considered lodging houses under §26h. The rejected attempts to review the 

South Hadley Fire District 1 orders did not consider that issue but rather focused solely 

on the timeliness of the appeal and so do not requir,e preclusive effect under Tu per. 

6. Under analogous, and arguably more drastic, ci rcumstances, the SJC has stated that 

"generally in the case of a judgment entered by default, none of the issues is actually 

litigated or decided.'1 Treglia v. MacDonald, 430 Mass. 237, 242, 717 N.E.2d 249, 253 

(1999). In that case, the plaintiffs obtained a default judgment on a fraud claim against 
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the defendant in a matter in which the defendant had at times successfully participated. 

In a later bankruptcy case, the plaintiff argued that money judgment could not be 

discharged pursuant to 11 U.S.C. § 523(a)(2}(A) and contended that they were entitled 

to judgment as a matter of law under the doctrine of collateral estoppel. The 

bankruptcy court proceeded to the merits, found the plaintiffs had failed to sustain their 

burden of proof on the fraud claim, and entered judgment for defendants dismissing the 

adversary proceeding. The plaintiffs appealed and the bankruptcy appellate panel 

moved to certify the question to the SJC. The SJC "reaffirm[ed] that preclusive effect 

should not be given to issues or claims that were not actually litigated in a prior action." 

Treglia, at 241 (1999) . 

7. In this action, the Defendant has not yet had the opportunity challenge the assertions of 

the South Hadley Fire District 1 letters. While there was remedy to appeal the orders, 

he missed the administrative appellate window. Similar to a default judgment, that 

failure to timely appeal does not constitute or sufficiently substitute for a full and fair 

opportunity to litigate the issue. Therefore, this Court will hear the merits of the issue 

of application of §26(h) to the subject properties at the hearing scheduled on December 

28, 2021. 

,.,-)0-1-t- ~ 
So entered this -----'-c;;,<_ . __ day of >_J...---'et .LMW , 2021. 

Cc: Court Reporter 
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COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

Hampden, ss: HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 21 -SP-631 

ERIC MORIN, 

Plaintiff, 

v. 

ORDER 

CHRISTY REDMOND, 

Defendant. 

. 

This matter came before the court for trial on September 23, 2021 at which the 

parties each appeared without counsel. After consideration of the evidence, including 

testimonial, admitted at trial the following findings of fact and rulings of law and order for 

judgment shall enter: 

1. Background: The plaintiff, Eric Morin (hereinafter, "landlord") owns a home 

located at 4 Grandview Terrace in Monson, Massachusetts (hereinafter, 

"premises"). The defendant, Christy Redmond (hereinafter, "tenant") has rented 
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the premises since October 2020 with a monthly rent of $1 ,000. On December 

30, 2020 the landlord terminated the tenancy with a for cause termination notice 

and then commenced an eviction action in the court. The tenant filed an Answer 

with defenses and counterclaims. 

2. Possession: Given that the parties agreed that the tenant had vacated the 

premises by the time of the trial, the basis for the terminati,on was moot but will 

be addressed below in the discussion of the tenant's Retalliation claim. That 

said, the landlord is seeking use and occupancy in the Account Annexed and the 

parties agreed that no rent, use, or occupancy has been paid since February 1, 

2021. Thus, the landlord is awarded his claim for use and occupancy through 

the date of the trial totaling $7,767. 

3. The Tenant's Counterclaims: The tenant asserted several counterclaims as 

follows: Retaliation, Sexual Harassment, Breach of the Warranty of Habitability, 

Breach of the Covenant of Quiet Enjoyment, Security Deposit Law violation, and 

Violation of M.G.L. c.93A. 

4. Breach of the Covenant of Quiet Enjoyment; Condemnation: On March 18, 

2021 the premises were cited by the Town of Monson for mold, infestation, and 

lack of a proper heating system and were thereafter condemned. The tenant 

was forced to stay in a hotel for six weeks at a cost of $2,025.66 untill the 

condemnation was lifted by the town. 

5. As a matter of law, a landlord is liable for breaclh of the covenant of quiet 

enjoyment if the natural and probable consequence of his act causes a serious 

interference with the tenancy or substantially impairs the character and value of 
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the premises. G.IL. c. 186, s. 14; Simon v. Solomon, 385 Mass. 91 , 102 (1982). 

Although a showing of malicious intent in not required, "there must be a showing 

of at least negligent conduct by a landlord." AI-Ziab v. Mourgis, 424 Mass. 847, 

851 (1997). 

6. The court finds and so rules that the landlord was at least negligent in his 

conduct which lead to the condemnation as the tenant complained to him from 

the first month of her tenancy and thereafter about the very conditions upon 

which he was cited and the premises condemned. As such, the court shall award 

the tenant the statutory damages of three months' rent, tota ling $3,000. 

7. Security Deposit Laws: The tenant paid the landlord $500 at the 

commencement of the tenancy as a Security Deposit. Thereafter, the landlord 

never provided the tenant with a receipt for this deposit nor any information 

regarding the bank account for same. The landl,ord admitted as much during the 

trial, saying that he had the deposit in cash form . As such, the landlord violated 

the Security Deposit Laws at G. L. c. 1186, s.158 and must return the deposit plus 

a statutory 5% on same. As such, the tenant shall be awarded $517 (this 

represents the return of the $500 deposit plus $17 in interest). 

8. Retaliation: The tenant testified that she complained to the Health Department 

prior to her receipt of the Diecember 30, 2020 and asks the court to give her a 

presumption that the termination was in retaliation to her complaining to the 

Health Department. The evidence, however, shows that the Town did not issue 

a citation and condemnation until after the service of the notice to quit (December 

31 , 2020). The court is also satisfied that the landlord gave the tenant a 
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termination based on his belief that the tenant had allowed her boyfriend to move 

into the premises without his permission. 

9. Remaining Counterclaims: The court finds that the tenant failed to meet her 

burden of proof on the remainder of her counterclaims. 

10. Conclusion and Order: Based on the foregoing, and in accordance with G.L. 

c.239, s .. 8A, judgment shall enter for the landlord for $4,250 plus court costs. 

This represents the award of damages to the landlord for outstanding use and 

occupancy ($7,767) MINUS the award to the tenant for the breaches of law 

described above ($3,517). 

So entered this 

cc: Court Reporter 
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COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

Hampden, ss: HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 21-SP-2317 

FEDERAL MANAGEMENT COMPANY, 

Plaintiff, 

v. 
ORDER 

JANET RISATTI, 

Defendant 

This matter came before the court for trial on November 4, 2021 , at which the 

plaintiff landlord appeared through counsel and the defendant tenant appeared pro se. 

After hearing and upon consideration of the evidence admitted at trial , the following 

order shall enter: 

1. The landlord terminated this tenancy based on allegations of lease violations in 

three categories: (1) That the tenant is allowing unauthorized occupants to reside 

in her unit; (2) That the tenant is allowing smoking in her unit; and (3) That the 
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tenant or her guests have caused disturbances that have breached the quiet 

enjoyment of other residents. 

2. Unauthorized Occupants: There is no dispute between the parties that the 

tenant's daughter, Jessica Martin, and her children reside in the tenant's unit. 

They have been living there since February 2020 when Ms. Martin was in a car 

accident. 1 The question before the court is whether the tenant has allowed Ms. 

Martin and the children to live there without the landlord's permission and in 

violation of the lease. 

3. In February 2020, the landlord was made fully aware that the tenant's daughter, 

and her daughter's children, was coming to stay with her for a two week post­

accident recuperation. During that time or shortly thereafter the tenant requested 

that her daughter and her grandchildren be allowed to reside in the unit 

permanently. Since that time, the tenant and the landlord have been engaged in 

a process of adding Ms. Martin and her kids to the lease. The tenant believes 

that she has complied with the process, including providing the landlord with 

proper paperwork and documentation, and that her daughter was permitted to 

reside in the until pending final approval of her application to be added to the 

lease. 

4. The landlord's position at trial is that the tenant and her daughter have failed to 

provide necessary documentation, including the daughter's birth certificate, and 

also that it has made it clear to the tenant that her daughter may not reside at the 

premises pending the outcome of her application to be added to the lease. The 

1 The landlord's claim that Ms. Martin's boyfriend," Mr. Gardner", was also residing in the tenant's unit was not 
substantiated at trial. 
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landlord, however, failed to provide any proof in support of its position that it 

made it clear to the tenant that the application to add Ms. Martin was denied for 

failure to provide documentation and/or that she was not allowed to reside in the 

unit as a result of the denial or otherwise pending the completion of the 

application. 

5. As such, the landlord has failed to meet its burden of proof that the tenant has 

knowingly allowed her daughter and her daughter's children to reside at the 

premises in violation of her lease and such shall not be a basis for evicting the 

tenant at this time. 

6. Violation of the Non-Smoking Policy: The evidence admitted at trial supports 

a finding that on one occasion the tenant has allowed smoking inside her 

apartment. This incident was testified to credibly by the property manager, 

Donna Wickman-Lawrence, when she smelled smoke in the hallway and 

knocked on the door and witnessed actual cigarette smoke inside the unit. The 

remainder of the testimony by the landlord's witnesses does not convince the 

court that they witnessed actual cigarette smoking inside the unit but rather 

strongly suggests that this is an apartment full of heavy smokers which results in 

the unit and the area of the hallway directly outside of the unit smelling of smoke 

much of the time. 

7. Breaches of Other Residents' Quiet Enjoyment: The landlord's witnesses 

focused their testimony on a recent incident in October 2021 when the tenant's 

daughter, Jessica Martin, was observed yelling at her child. Though the court 
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credits the description given by the landlord's witnesses of this event as accurate 

and troubling, it is not by itself a basis for awarding the landlord possession. 

8. Conclusion and Order: Based on the foregoing, judgment shall enter for the 

tenant for possession. 

So entered this 
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COMMONWEAL TH OF MASSACHUSETTS 

HAMPDEN, SS 

WICKED DEALS, LLC 

PLAINTIFF 

V. 

RALPH LOOMIS ET AL., 1 

DEFENDANTS 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-CV-0858 

ORDER TO VACATE 

This matter came before the Court for in-person hearings on December 28, 2021 and 

December 29, 2021 on Plaintiffs request for a civil restraining order. Plaintiff and Defendant 

Loomis appeared with counsel.2 

In its verified complaint, Plaintiff, which acquired a property located at 48 Main Street, 

Wales, Massachusetts (the "Property") on or about November 4, 2021 following a foreclosure 

auction, alleges that Defendant resides in an uninhabitable out-building on the Property. The 

structure, which will be referred to herein as the "barn," is separate from the main house on the 

Property, which has been vacant for some years. Plaintiff believ·es that the barn lacks sufficient or 

proper heat, electricity and water. 

1 The caption lists a second defendant, Jane Doe, whom Plaintiff believes resides in the subject premises along with 
Defendant Loomis. On the second day of the hearing, an individual who introduced herself as Eileen Sanderson 
appeared. When asked by the Court if she wanted to say anything, she indicated "no" by shaking her head and 
subsequently walked out of the courtroom and did not return. ' 
2 For the reasons stated on the record at the outset of the hearing, the Court denies Defendant's motion to dismiss for 
failure to state a claim. It is routine;? in the Housing Court for parties to seek injunctive relief without a formal 
complaint; in fact, the Court provides a form for this purpose that requires only an affidavit in support. See 
https://www.mass.gov/doc/temporary-restraining-orde.r/download. If a party seeks a legal remedy, such as monetary 
damages, the Court requires that the party file or amend its complaint to set forth a cause of-action. Here, the Court 
finds that the verified complaint provides sufficient notice of the basis for the requested relief. 
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At the initial hearing on December 28, 2021, Defendant testified that he has resided in the. 

barn for approximately five years. He said that his sister owned the Property previously and 

operated a bed and breakfast business out of the main house. He admitted that the barn does not 

have a kitchen and said that, until the main house was locked up after his sister died, he had use of 

its kitchen. He claims to now use a microwave to prepare meals and the bathroom sink in lieu of a 

kitchen sink. He testified that the first floor living space is heated by electricity, although he 

concedes that the second floor, which he uses for storage, is unheated. 

At the initial hearing, William Cantell, the Building Commissioner for the Town of Wales 

(the "Town"), testified that he had never been inside the barn and did not know if it complied with 

the State Building Code. At the Court's request, he inspected the structure on December 29, 2021 

and reported his findings on the record when the parties reconvened for further hearing that day. 

According to Mr. Cantell, the first•floor of the barn does in fact have three sections of electric . 

baseboard heat. He testified that the Town has no record of permits being pulled for the installation 

of the baseboard heating elements, nor any evidence that heating system was ever inspected. He 

stated that although he could not determine if the walls in the barn were insulated, he did note that 

the ceiling was not insulated or covered with drywall, and thus was not code-compliant. 

Mr. Cantell confirmed that the barn does not have a kitchen but that it has a bathroom with 

a shower, toilet and sink, although it does not comply with the Building Code regarding 

ventilation. He testified said the Town has no record of any plumbing permits being pulled or any 

inspection of the plumbing system being conducted. He said that, given the short time period in 

which he was given to complete the inspection, he could not determine if the barn is connected to 

the septic system supplying the main house. 

With respect to other life-safety issues, Mr. Cantell testified that the barn is overcrowded 

with belongings. He found that the second means of egress from the barn is through a basement 
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filled with excessive clutter, thereby rendering the point of egress inaccessible. He reported that he 

saw no working smoke or carbon monoxide detectors in the barn other than the one provided by 

Plaintiff by the previous day, 3 although he said that smoke and/or carbon monoxide detectors were 

likely once present based on the empty bracket mounts attached to the ceiling. 

Mr. Cantell further testified that he reviewed Town records and discovered building plans 

filed in 2004 showing that the then-owner was planning to construct a 24' by 40' barn without a 

bathroom or kitchen, and water pipes only for cleaning up and watering plants_. He reported that 

the plans did not include use as a dwelling unit and confirmed that the barn was never issued a 

certificate of occupancy. 

Despite the compelling evidence showing that the barn is not a proper dwelling unit, 

Defendant argues that he should be allowed to continue to reside there until Plaintiff is awarded 

possession in a summary process case. He asserts that the Court does not have the authority to 

order Defendant to vacate the structure in the instant civil case. The Court disagrees. The Housing . 

Court.is vested with equitable powers in relation to the "health, safety, or welfare, of any occupant 

of any place used, or intended for use, as a place of human l~abitation and ... the use of any real 

prope1ty and activities conducted there on as such use affects the health, welfare and safety of any 

resident, 0ccupant, user or member of the general public and which is subject to regulation by local 

cities and towns under the state building code .... " See G.L. c. l 85C, § 3. 

In this case, the Court finds that the health, safety and welfare of Defendant and any other 

occupant of the barn are at significant risk. The electricity serving the barn, and the heating and 

plumbing systems were apparently installed without permits, have not been inspected, and may be 

3 At the December 28, 2021 hearing, after Defendant testified that the barn did not have operable smoke or carbon 
dioxide detectors, the Court told Defendant that he could not remain in the premises without at least one smoke/carbon 
monoxide detector. When Defendant expressed concern about his ability to obtain one on short notic_e, Plaintiff 
volunteered to have one of his employees deliver the device to Defendant at the courthouse. 
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materially unsafe. The lack of certificate of compliance certificate from the fire department 

showing that the smoke and carbon monoxide alarms meet the requirements for the space, 

particularly in conjunction with excessive clutter throughout the barn and particularly in the 

basenient where the second means of egress is blocked, creates an extreme safety concern for the 

occupants, as well as for emergency responders and members of the public in the vicinity. 

In considering a request for injunctive relief, the Court evaluates in combination the 

moving party's claim of injury and chance of success on the merits. If the Court is convinced that 

failure to issue the injunction would subject the moving party to a substantial risk of irreparable 

harm, the Court must then balance this risk against any similar risk of irreparable hann which 

granting the injunction would create for the opposing party. What matters as to each party is not 

the raw amount of irreparable harm the party might conceivably suffer, but rather the risk of such 

harm in light of the party's chance of success on the merits. Only where the balance between these 

. risks cuts in favor of the moving party may a preliminary injunction properly issue. See Packaging 

Industries Group, Inc. v. Cheney, 380 Mass. 609,617 (1980). 

In this case, the Court finds that the balance of harms favors the moving party. If an 

, injunction ordering the occupants otthe barn to vacate is not issued, Plaintiff (the property owner), 

as well as the occupants themselves, emergency responders the gener~l public will be at substantial 

risk of irreparable harm. The potential harm to Defendant is significantly reduced as a result of the 

active involvement oflv1ichelle Barrett, Director of Veteran Services for the Eastern Hampden 

District. Ms. Barrett is aware of Defendant's circumstances and, in fact, drove him to the 

courthouse to attend both hearings. She testified that Defendant will not be homeless if ordered to 

vacate the barn. She said that her agency has resources to assist Defendant in both the short term 
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(by providing alternative housing immediately) 4 and the long tem1 (the agency has located a 

permanent housing option for Defendant that simply requires him to sign some paperwork). 5 

In light of the foregoing, the following order shall enter as a preliminary injunction: 

I 

1. Effective immediately, the barn may not be used as a dwelling unit. Defendant and all 

other occupants must immediately vacate the premises and may not return to reside 

there without further Court order. 

2. Because this i_s a preliminary order addressing issues of health, safety and welfare, this 

order does not award legal possession to Plaintiff. Plaintiff is authorized to change the 

locks in order to ensure that the barn is not used as a. dwelling unit, but it may not 

remove any belongings from the barn without further Court order. 

3. Defendant may make visit the barn by appointment during daylight hours to retrieve 

belongings. Plaintiff shall provide Defendant with a means of contact to make such 
. . 

arrangements. 

4. If Defendant cannot find a place to house his dog, the dog may .to remain at the barn 

temporarily and Defendant shall be allowed access to feed and walk the dog. This 

temporary arrangement shall not extend more than seventy-two hours without further . 

Court order. 

5. This preliminary injunction shall remain in effect until further Court order. If no further 

Court orders have entered in the meantime, the parties shall return for an in-person 

hearing on January 31, 2022 at 2:00 p.m. in the Springfield session to determine if and 

on what terms the injunctive relief should be extended or modified and for the purpose 

I 

4 When Defendant's counsel expressed concern that Veteran Services could not absolutely guarantee immediate 
alternative housing, Plaintiffs representative at the hearing, Kevin Shippee, offered to place Defendant in a hotel for a 
few nights if necessary to avoid homelessness until the agency could place Defendant in alternative housing. 
5 The Court cannot consider the impact on any other occupant of the barn. If Ms. Sanderscm does reside there, she did 
not express any concern about her own housing options and, in fact, walked out of the courtroom in the middle of the 
hearing after the Court expressed unwillingness to allow the barn to continue to be used as a dwelling unit. 
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of conducting a judicial case management conference. 

6 .. For good cause shown, Plaintiff shall not have to post security nor pay the fee for 

injunctive relief set forth in G.L. c. 262, § 4. 

SO ORDERED this3D~ay of 0~ \i-.,., 2021. 

~ 
irst Justice 

cc: William Cantell, Building Commissioner, Town of Wale~ 
Michelle Barrett, Director of Veteran Services Eastern Hampden District 
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Hampden, ss: 

3 CHESTNUT LLC, 

v. 

COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

Plaintiff, 

HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 21 -SP-3179 

JAZZMYN ANDERSON, 

ORDER FOR REVIEW 

BY JUDGE 

Defendant. 

This matter was scheduled for a Tier 1 event on December 27, 2021 , at which 

both parties appeared and met with a court Housing Specialist and reached an 

agreement. In accordance with the court's protocols, this agreement was sent to the 

judge for his review and signature. The judge was unable to sign off on the agreement 

due to concerns around the amounts of rent monies---and possibly non-rent monies--­

listed in the agreement. 

Page 1 of 2 

13 W.Div.H.Ct. 96



This confusion begins with the notice to quit which lists non-rent monies as well 

as rent monies due in addition to the agreement listing a monthly rental amount different 

than the one llisted in the notice to quit. Additionally, the notice to quit lists "court filing 

fees and eviction legal fees" and the agreement accounts for "court costs" suggesting 

that such costs are potentially being billed twice. 

Order: Based on the fore9oing this matter shall be scheduled for review on 

January 10, 2022 at 2:00 p.m. on Zoom for a review of the parties' agreement on the 

record and whether or not the judge will then be able to sign off on its terms. The Zoom 

meeting number is 161 638 3742 and the password is 1234. 

·-;rJ 
So entered this ~ __ .......,_ __ _ 

Cc: Michael Roche, Deputy Chief Housing Specialist 

Jenni Pothier, Chief Housing Specialist 

Page 2 of 2 
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COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

Hampden, ss: HO.USING COURT DEPARTMENT 

WESTERN DIVISION 

CHRISTINA PELTIER, 

Plaintiff, 

'v. 

MICHAEL G. CIEMPA, RITA CIEMPA and 
.. MICHEL J. ·clEMPA, 

Defendants. 

CASE NO. 21-CV-846 

ORDER 

After hearing on January 5, 2022 on review of this plaintiff-tenant petition for 

repairs, at which the tenant appeared with Lawyer for the Day counsel, the defendant­

landlords appeared pro se, and for which the City Inspector appeared, the following 

order shall enter: 

1. For the reasons stated on the record, the defendants shall FORTHWITH 

continue to provide alternate housing accommodations to the plaintiff and her 

Page 1 of3 
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family in a hotel or motel with cooking facilities until the Town of Adams lifts the 

. condemnation. 

2. If said accommodations do not have cooking facilities, the defendants shall 

provide the plaintiff with a daily food stipend of $100 to be paid in advance of 

each day until the condemnation is lifted. 

3. If the accommodations are located so that the tenant requires to hire 

transportation (e.g., Uber, Lyfl, Taxi, etc.) to bring her child to school and back 

the landlord shall provide her with a daily stipend for same. 

4. The defendants shall take all appropriate action to remedy the conditions cited by 

the Town of Adams as soon as is practical including the scheduling of lead paint 

and mold and air quality inspections and reports. 

5. The Town inspector, Mark Blaisdell, shall schedule an inspection FORTHWITH 

and issue an updated report. 

6. The landlords shall notify the tenant when they have scheduled the lead paint 

and mold/air quality inspections so that the tenant or her designee can appear at 

the inspection to help move belongings out of the way for the inspections to be 

accomplished. Additionally, the landlords are authorized to move belongings 

away from the wall to the middle of the room or other safe locations to better 

allow access to the inspectors. 

7. If the Town of Adams seeks to intervene and motion the court for the 

appointment of a Receiver, it shall do so through counsel and shall file and serve 

said motion by no later than January 12, 2022 for a hearing on January 26, 2022 

at 10:00 a.m. 

. Page 2 of3 
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8. This matter shall be schedule for a review hearing live, in-person at the Pittsfield 

Session of the Housing Court on January 12, 2022 at 10:00 a.m. 

·_fl 
So entered this h - -~---

.--;---
day of :J &rl-!A'Y"'J , 2021 . 

Robert 

Cc: Mark D. Blaisdell, Code Enforcement Officer, Town of Adams lnspectional Services 

Adams Town Hall, 8 Park Street, Adams, MA. 01220 
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THE TRIAL COl JRT 
COMMONWEALTH OF MASSACHlJSETTS 

Hm11pden, ss: Housing Court Department 
Western Division 
No.: 21ll79CV000222 

GINA TYK, 

Plaintiff. 
V. 

ORDER ON DEFENDANTS' 
8.PECIAL MOTION TO DISMISS 

GREGORY HILL. and 
MICJ IELLE HILL. 

Defendants. 

After hearing on December lJ. 20Jl , on the defendants' special motion lo di smiss. at 

1,,vhid1 ead1 r,any "as repn.:scntec.l by counsel, Lhe lul lowing order shn 11 enter: 

J. Standard of RcYicw and Statutory Authoril)': The motion ar iss\.re is brought pursuant to 

G.I. . t . 231. § 591-t. generally known as the anli-SLAPP1 statute. The anti-SLAPP stal11te 

provides a remedy f<.) r early dismissal or civil ac Li nns commenced primarily lo eh ill the valid 

exercise of the constitutiornd rights of freecl(1m or speech and petition for the redress of 

grievances. Durucrqji "· Holmes I'rmlucts Co11J, . 427 Mass. I 56, 16 1 ( 1998), The language 

or the statute allows a party to seek dismissal or claims solely on its exercise of the right of 

petition. See G.L. c. 23 1. ~ 59H. To prevai l on thi s motion, the hrn·den fo ils first on the moving 

party to make u threshold showing that the claims against it are bnsed on petitioning activities 

alone and hnvc no substantial basis other than or in addition to petitioning act ivities. Blanchard 

·r. Steward C'llmey l-f()spiwl, Inc .. 4 77 Mass. 141, 147(2017). See Fahre v. Wa/1011, 436 Mass. 

517, 524 (2002) (special movant must uemonsl rate that "·the only con<.luct complained of is . .. 

1 
.. SLAPP" ls an ncronym for Strategic Lawsu it Against Public ParticipatiQn. 

Pagc lof4 
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petitioning activity:') For purposes of the threshold ddenn inatio11 whe1 her the condul'.l 

concerns onl y petitioning activiti es. the Court considers the d aims thai have been pkd . ../ 77 

Hurrisun Are .. LU' 11• JA <.. 'E Boston, LLC, 483 Mass. 5 14, n.J (20 19). 

2. If the moving part)1 meets its burden, the burden shifts 10 the nonmoving party to esuihli sh th.it 

the moving pa11.y lacked ony reasonable factual support or any arguable basis in law for its 

petitioning activity. and that the petitioning m:(ivity caused tht.: nonmoving party actual inj ury. 

G.L c. 231, ~ 59H. I 11 determining whether the peti tioning acli vity is devoid of any reasonable 

fm:tua l suppmt or nrgnabk basis in law, the statute directs the judge to consider "'the pleadings 

and supporting and opposing affidavi ts stating the fac ts upon which the liabi lity or defense is 

based ... id. Ir the nonmovi ng party fails to make this slio\ving, ii can anempt to meet its burden 

by showing that its claim was not brought primarily 10 chill the moving pm1y·s legitimate 

petitioning acti\'ities. hut rather to seek danwgcs for personal harm rrom the actions of lhL' 

~Hher parties. Blanc.:hwd. ~77 Mnss. at 159 quoting /)uracri,1/i , .. Holme.,· flroduus Corp. - 4~7 

Mass. at 16 1. 

3. A special motion lo di smiss urn.ler the anti-SLAPP s1altLte, unlike n motion to dismi:ss brought 

under Mass. R. Civ. P. 12( b). does not test t.ht· sufficiency or the complaint. 4-7 7 l/arrf,1·on .·fre., 

J.L.C v. Jace Boston. LLC. 4 77 Mass. 162, n. 11 (:2017). Instead, a "spec ial movant must take 

the adverse complaint as it finds iL" .mt' il/cim:h,,rd. 477 Mass. al 154. in order to detl.!rminc 

whether it concerns only the defendant's petitioning acli vi li es. lei. Thus. the only relevam 

inquiry is wheLhcr the complained or conduct relevant to the plaintifrs cnuse of action provides 

:1 suhsiant iul 11011reti1•i c1ning basis for the plaintirr s l'laim. Id . 

.t. Discussion: Defendants seek the disrnis~al nf' Pl1Jinti !Ts clnim or inten1ional infliction of 

emotional distress ("II ED") In st1pport of their rnntinn, DcCendam~ argue that Plaintiffs IJED 
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clnim is based solely on the Defendants' activity or ti ling rtir h1-1rassment prevention orders and 

enforcement of said orders. cnlling the police. !i ling for criminal complaints. and commencing 

BU1rnnmy process actions. 

5. Delendants are corred that the rig.ht to fi le pol'ice reports anJ hnrnssinenl r re\'enlin11 reli tinns 

are protected petitioning acti vi ty . . '-:ae f><>/c,y v . . \ fcMaho11, 468 Mnss. 379 (]01'-I), However. 

UK' fbcus !l t the threshold burden stage is 0 11 whether the conduc.l complained or consists solely 

of the Dcfendnms' petitioning act i1 ity: here. the Plai11t iffs U:ED cl,1i111 contains al legati011s 

rhat do not so lely consist or the defendant 's petitioning nctivi1 y. Plnintiff all eges that the 

relationship bet,veen the Tenant and the Landlords became adversaria l and eventually broke 

dL)Wtl , ,"-:e.e Pfuinti/f!, C'omploin/.,: 8. I 0. Plaintiff also alleges that tht heat in her unit rout ine!;, 

went out. Site /-'fainti,/f"s Co11111lai111. ~r 21. Adctitiomil ly. Plni111iff t1 llcgc!-. that ''the relntionship 

between the parties effectively caused the Plaintiff to be:· unab le to access the kitchen and 

laundry areu. all or which ,vcre wi thin her leased usage:' Se!' P!ainli(ts Co111pluinf. ~ 18, Based 

on 1he Plaintiffs allegations in 'her II ED claim, the Court finds th ill the IJ ED claim is not based 

solely on the Defendants' exercise of their constitutional rigln to petition. 

6. Accordingly. the Court finds that the Derendauts' ha,·c fa iled to meet their burden by showing 

that the t laims against it arc based 0 11 petitioni ng ,1ctivity ,tlonc and huw no substn11tial basis 

other than ,ir in addition petit ioning activiLits. 5,'ec /Jfanc/wrd 1·~ S1e1t'{,(rd ( 'arney I lo,,pitof, inc .• 

477 Mass . 14\, 147(20 17), 

7. 13etnuse Lhe Coml Dnds that the Plaintiffs llED claim i,-: not <;olely based on Defendants· 

petitioning acti vity, the Cou1i does not address the issue or wheLhcr commencing a summary 

process action is protected petitioning activity under G.L. c. 23 I,§ 59H. 
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8. Conclusion and Order: For these reasons. the defendants are not entitled lo dismissal of 

Plaintiffs Count Il l, intentional infliction or~motional distress. upon special motion to dismiss 

pursuunt to G. L. c. 23 1. § 59H and the motion is DENTED. 

Robert G 

t:(;'. Court Rcp0rter 
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COMMONWEALTH OF MASSACHUSETTS 
THE TR1AL COURT 

HAMPDEN, ss. 

EDGEWATER TOWER, LLC, 

PLAINTIFF 

v. 

L YANNE DEJESUS, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
D0CKETNO. 21CV0551 

. 
ORDER 

This case came before the Court; by Zoom on January l l, 2022 on Plaintiff's complaint 

for contempt. Plaintiff appeared through counsel and Defendant failed to appear despite service 

of the summons in advance of the hearing. Jake Hogue of the Tenancy Pre_servation Program­

Pioneer Valley ("TPP") was also present. 

Based on the verified complaint and the testimony of property manager Gideon, the Court 

finds _that Defendant's unit, located at l 0 1 Lowell Street, Apt. 53-0410, Springfield, 

Massachusetts (the "Premises") is uninhabitable. The unit has no working electricity (Defendant 

is responsible for paying for electricity) and when.Ms. Gideon entered the unit yesterday, she 

w itnessed a large number of cockroaches pouring out of a closet. Her observations are consistent 

•:.,' with an exterminator who reported over a thousand cockroaches vacuumed up at the last visit. 
;t ' 

" ,, 

,, 

Defendant has two dogs and Ms .. Gideon observed and smelled dog waste in the Premises. She 

testified that the foul odors throughout the unit were so strong that they were noticeable outside 

of the Premises. 

1 
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•. . 

At a hearing on September 16, 2021, the Court ordered Defendant to clean the Premises 

and to bring them into a safe, clean and sanitary condition within five (5) days. Plaintiff has . . 

demonstrated, by clear and convincing evidence, the Defendani clearly and undoubtedly 

I 

disobeyed the Court's clear and unequivocal order, Moreove~, in the same order, the Court 

required Defendant to cooperate with TPP, which she failed to do. Mr. Hogue reports that TPP 
. ' 

has made numerous efforts to contact Defendant, including phone calls and several attempts at 

an in-person meeting, and yet TPP has not been able to be in:contact with Defendant. 

' 
Defendant's failure to cooperate with TPP establishes an independent basis for a finding of 

contempt. 

In light of the forgoing, as a sanction for contempt and given ·the Court's determination 

th~t the Premises are unsafe for human habitation, the following order shall enter: 

1. Effective at 4:Q0 p.m. on the day following servic.e of this order on Defendant, 

Defendant must vacate the Premises. Plaintiff may ~mlist the assistance oflaw 

enforcement if necessary to remove Defendant fr?m the Premises. If Defendant does 

not remove the dogs from the Premises; they ma.>\. be removed by the animal control 

officer but shall be returned to Defendant if and "Yhen she reoccupies the Premises or 

otherwise has a place for the dogs. 

2. Upon Defendant vacating the Premises, Plaintiff i;n~Y change the locks to prevent 

unauthorized access to the Premises . 

, 3. Because this order does not transfer legal possession of the Premises to Plaintiff, 
' : 

PlaLntiff may not remove Defendant's possessions ~om the Premises without further 

order of the Court. Defendant may, however, re~ove any rotting food and treat for 

cockroaches as necessary to try to prevent the cockroach infestation from spreading to 

2 
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, , 

I • 

1 • 

other units . 

.4. Defendant shall be permitted to enter the Premises during daytime hours by 

appointment with management for the purposes o·f cleaning the unit. 

5. Defendant shall be permitted to reoccupy the.Premises once they are in clean, safe 

and habitable condition. If Defendant believes sh~ should be permitted to reoccupy 

the Premis~s and Plaintiff refoses, Defendant may s~ek a Court order. 
' : 

6. Defendant is encouraged to contact TPP at (413) 3.58-5654 immediately for 
i I 

information about services that may be available to assist her in maintaining her 

tenancy. 

7. This order shall remain in effect until further Coutt order. Either party may schedule a 

hearing on three days' notice to modify or terminate this order . 
.l i,-. 

SO ORDERED this 1t_ day of January 2022. 

n J. ~. First Justice 

cc: Court Reporter 
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COMMONWEALTH OF MASSACHUSETTS 

THE TRIAL coURr 

HAMPDEN, ss. 

MJCHAEL S. BOUTIN, 

PLAINTIPF 

V. 

CHICOPEE HOUSING AUTHORITY, 

DEFENDANT 

) 

' ) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21CV0571 

ORDER 

Io this civil action for damages brought by a tenant against bis landlord, Plaintiff moves 

for recusa l. This action involves claims that were severed fr~m a for-cause summary process 

' 
action brought against Plaintiff by Defendant (Western Division Housing Court Docket No. · 

21H79SP001189) pursuan_t to which judgment for possession entered in favor of Defendant (the 

"SP action"). Plaintiff has filed a notice of appeal in the SP action. A trial date in the instant civil 

case has not been scheduled; however, a case' management conference is on the calendar for 

January 20, 2022. The grounds for Plaintiff's recusal motion involve his dissatisfaction with the 

1nanner'in which I managed the SP action. 

In ruling on a motion seeking recusal, a judge must "consult first his own emotions an~ 

conscience. If he pass[ es] the internal test of freedom from disabling prejudice, he must next 

attempt an objective appraisal of whether this [is] a proceeding in which his impartiality might 

reasonably be questioned." Commonwealth v. Eddington, 71 _Mass. App. Ct. 138, 143 (2008) 

(quoting Lena v. Commonwealth, 369 Mass. 571,575 (1976)). 

J. 
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With respect to the subjective standard, I have consulted my own emotions and 

conscie"nce and I am confident that l have been and will continue to be impartial in this matter.1 

Moreover, I harbor no disqualifying bias or prejudice in this matter. I had no personal knowledge 

j: of Mr. Boutin prior to his appearance in this court and I have· no relationship Defendant or its 

·:- counsel outside of appearances before me in this court: I am un_aware of any reason that my 

impartiality might reasonably be questioned based on any of the disqualifying circumstances set 

forth in Rule 2.11 of Supreme Judicial Court Rule 3:09 ("Rule ;2.11 ") or otberwise.2 

j • 

Accordingly, having satisfied both the subje,ctive and objective standard under Rule 2.11, 

I hereby deny Plaintiff's motion for recusal. 
;-

so ORDERED this ~ day of January 2022. 

~ 

cc: Court Reporter 

1 I am aware that Plaintiff fi led a complaint with the Adminlstrativc Office of the Housing Court regarding his 
treatment in our court, but his decision to do so does not alter my ability to remain impartial. 
2 As a practical matter, the Western Division Housing Court has only two full-time judges and, unle~s requested by a 
j udge or warranted by the circumstances (for example, a motion to reconsider), cases are not assigned to a parncular 
judge. 1 have not taken personal jurisdiction over Mr. Boutin's cases, 

2 

13 W.Div.H.Ct. 109



J .,. 

COMMONWEALIH OF MASSACHUSETTS 
THE°TRIAL COURT 

HAMPDEN, ss. 

TEHRAN JOHNSON AND MANDY LANZA, ) 
) 

PLAINTIFFS ) 
) 

v. ) 
) 

JU LING-YI, ) 
) 

DEFENDANT ) 

HOUSING COURT DEPARTMENT 
WESTERN DNISION 
DOCKET NO. 21-CV-0189 

FINDINGS OF FACT, RULINGS 
OF LAW AND ORDER , 

This civil matter came before the Court for a two-day bench trial on September 29, 2021 

and October 7, 2021. Plaintiffs appeared with counsel, Defe11dant appeared and represented 

herself. The Court takes judicial notice of two related cases between these parties. 1 

Based on all the credible testimony and evidence pre~ented at trial, and the reasonable 

inferences drawn therefrom, the CoUJt finds and rules as follows: 

Defendant owns a two-family property at 32-34 Vermont Street, Springfield 

Massachu~etts (the, "Property"). Defendants reside.on the first floor, which is identified as 34 -

Vem1ont Street (the ''Premises"). Defendants moved into the Premises in 2016. Defendant 

purchased the Property on November 27, 2019. She did not do a pre-purchase inspection, stating 

(naively) in a pleading that she assumed everything at the Property was fine because it was 

occupied, 

1 The City of Springfield Code Enforcement Department Housing Division filed an action against Ms. Ju, as owner, 
and Mr. Johnson and Ms. Lanza, as tenants, in Docket No. 20H79CV00Q689, Mr. Johnson and Ms. Lanza asserted 
cross-claims against Ms. Ju, which claims were severed f'rom the code enforcement actio1J and entered in the instant 
case. A summary process case for non-payment of rent brought by Ms. Ju against Mr. Johnson and Ms. Lanza 
(21H79SP00 I 071) was dismissed after Ms. Ju accepted rental. assistance fonds through the Federal Emergence 
Rental Assistance Program, 

1 
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•;,, 

When she purchased the Property, Defendant informed Plaintiffs that she intended to 

increase the rent from the $800.00 they were paying to the previous owner to $1,200.00 per 

month. She offered to increase the rent gradually and to charge only $1,000.00 per month if 

Plaintiffs would take on maintenance responsjbilities. Plaintiffs accepted the lower rent but never 

} 
,::; agreed in writing to accept any duties to maintain the Property. Defendant presented Plaintiffs 

with a proposal for a mouth to tnontb rental agreement that set rent for January 2020 at $900.00, 

with an increase to $1,000.00 beginning in February 2020 with no further increase until January 

2021. Plaintiffs did not sign this document but do not dispute that they agreed to the terms. The 

w1:iting .did not 1:nention who was responsible for utilities .2 The rental agreement indicated that 

rent was due on the first, although Defendant testified that s~e accommodated PlaLntiffs and gave 

them to the third to pay. The rental agreement recited that there would be a $50.00 late fee if rent· 

was not paid by the fifth. 3 

ln April 2020, the heating system serving the Premis~s falJed. Defendant did hot 

immediately repair the system. She offered two reasons for the delay: first, she testified that she 

was trying to use a W?rranty _company to get the work done and that process was time-. ' 

consuming. Second, slie said that, because the system failed outside of heating season, she was 
• I 

not in a rush to get the work done. The first documented attempt to repair the heating system 

took place in mid-October 2020, at which time a heating contractor visited the Property and 

informed Defendant that the job was too big for him because the work would require asbestos 
. I 

removal and br'eak-down of the old boiler.4 

'· Under Massachusetts-law, a landlord must provide electricity and gas used in eacli dwelling unit unless a written 
agreemtint provides for payment by the occupants. See 105 Code Mass. Regs.§ 410.354(A). 
3 This is an illegal provision in Massachusetts. A landlord cannot charge a late fee until rent is more than thirty days 
past due. See Attorney General Regulations, 940 Code Mass. Regs.§ 3.17(6)(a). 
4 The Court cites this piece of evidence because it shows that as of Octob~r 2020, Defendant was aware of the extent 
of work that would be required to repair or replace the heating system. E".'en if Defendant sent other contractors to 

2 

• I 
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At or around this time, Defendant told Plaintiffs that she could not afford to replace the 

heating unit and would instead find a less expensive-alternative, such as baseboard heating or a 

pellet stove, Defendant sent a contractor to the Property on November 1, 2020 to provide a. quote 

to install electrical baseboard heat. She claims that the poor s~itary conditions in the Premises 

prevented the contractor from being able to quote the job, but ~ne the exhibit she presented 

I ' 

regarding the installation of baseboard heaters shows that th~ contractor only indicated that.the 

' '.;~ start date for the work was contingent upon receipt of permit~. and the occupants cooperation 
,· 

'" ·• 

with temoval of items from the walls. Arouhd this time, Plaintiffs claim that Defendant told them 

that the new heating system· she planned to install would be more efficient and would reduce the 

Plaintiffs' utility bills and that, therefore, she would be increasi11g their rent despite her previous 

promise not to raise the rent prior to January 2021. 

On November 4, 2020, Defendant sent Plaintiffs a notice to quit for failing to pay 

November rent. That same day, still without heat, Plaintiffs contacted the City of Springfield 
' ' . 

Code Enforcement Department ("Code Enforcement").5 On ~overnber 10, 2020, Code 

Enforcement conducted an inspection at the Property, The inspection resulted in numerous 

Sanitary Code citations, including among others, no heat, a defective stove, damaged ceilings 
I 

and walls, improper wiring, detective roof and gutters and trash and overgrowth in the yard. 

Code Enforcement condemned the Premises due to lack of heat and ordered Plaintiffs to vacate 

, immediately. Defendant was notified of her right to appeal the condemnation order but she did 

the Property before October 2020, it does not change the fact thl!-t Defendant knew the scope of the work to be done 
in October 2020. Tbe heating season begins on September 15. See I 05 Code Mass. Regs. § 410.20 I. 
} Defendant claims that Plaintiffs' call to Code Enforcement was in "retaliation" for her sending a notice to quit. She 
misunderstands Massachusetts law, Tenants are entitled to habitable conditions and'can seek to enforce the State 
Sanitary Code at any time before or after receiving a notice to quit. The fact that here Plaintiffs contacted Code 
Enforcement after getting a notice to quit simply means that they cannot establish that Defendant retaliated against 
them by sending a notice to quit after they contacted Code Enforcement.; 

3 
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" .. , 

not do so.6 

On December 4, 2020, despite the condemnation order, Defendant texted Plaintiff 

Johnson regarding payment of December rent, which ~ccording to Defendant was due the prior· 

day. Plaintiff Johnson informed Defendant that Plaintiffs were withholding rent. 7 On December 
. ' 

6, 2020, Defendant notified Plaintiffs by text message that a conti·actor would be arriving the 
' ' . 
' 

· next day to begin asbestos removal and that Plaintiffs should ':'get your Dec. rent tomorrow 
' . 

morning & g ive that cash to him when he arrives so he can start the job smoothly." The asbestos 

contractor did not, in fact, begin work the next day. 8 • 

The City of Springfield, through its law depa1tment (the "City"), served a sununons on 

Defendant to appe_ar at a Court hearing on December 14, 2020, at which time the Court ordered 

Defendant to restore heat in the Premises "forthwith and in any event no later than December 18, 

2020 at 9:00 a.m." Although the City had requested an order for Defendant to provide alternative 

housing to Plaintiffs, Plaintiffs declined alternative housing accommodations at that time. The 

·· heat was not restored by December 18, 2020. Defendant asserts that she should not be found 

fault for the delay because she was working extremely hard t,o coordinate between an asbestos 

abatement company~ a heating contractor, a plumber and an electrician, and, because of a 

snowstorm, the various contractorii could not all arrive at thelroperty as planned , 

•, 
,. ' 

' I 

6 Subsequentto the condenUJation, on November 25, 2020, the plmnbing. and electrical divisions of the City's 
Building Department Inspectional ;',ervices conducted inspections of the Property and notified Defendant of 
additional violations having to do with the absence of a working heating ~ystem. 
7 Defendant argues that Plaintiffs did not legally withhold rent because they did not place money in an escrow 
account, "as law requires." Once again, Defendant misunderstands Massachusetts law, which imposes no obligation 
on tenaots to escrow withheld rent. 
8 Despite Defendant using this example as one of several that she claims show Plah\tiffs lack of cooperation with her 
efforts to fix the heat, the Court places no blame on Plaintiffs in this instance. A landlord does not have the right to 
demand tenants pay a contractor to commence work, especially here when Plaintiffs had informed her that they were 
withholding rent until the heat was repaired, 

4 
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, " ,,· 

Stil.l without heat despite the Court's order that it be restored by December 18, 2020, 

Plaintiffs filed an emergency motion seeking alternative housi~g. At the hearing on Plaintiffs' 

motion held on December 22, 2020, Defendant represented to the Court that the asbestos 
' . 
I , 

contractor had completed the abatement and that the heating ;contractor was working that very 

day to install the new heating system. According to the City,:however, as of the time of the 

hearing, none of the required permits had been pulled to repl~ce the boiler. Defendant expressed . . 
' ' 

frustration because she said she was "working so hard" to get the beat restored and argued that it 

was unfair that she should have to pay for a hotel when·Plaintiffs had not paid rent for November 

or December. Ove~ her objections, the Court ordered Defendant to "provide and pay for 

accommodations at a motel located within a reasonable distance of the subject rental premises as 

alternative living arrangements" for Plaintiffs "beginning today, December 22, 2020 and 

continuing until the heat is restored to the subject rental pre11lis
1
es with permits pulled and closed 

~s required." 

Despite the Court order, Defendant did not provide alte~ative accommodations. At trial, 

she testified that the outside temperature "really wasn't that cold'' during that time period and 

that Plaintiffs were "a super high risk group for COVID-19 .''. She claims that "ethical concerns" 

prevented her from sending Plaintiffs an:d their children to a ~a.tel. As a result, Plaintiffs 

remained at the condemned Premises without heat through December 28, 2020 when the heat 

was_ finally restored. 9 

Code Enforcement reinspected the Premises on Janu~ry 8, 2021. At that time, the 

plumbing inspecto~ confirmed that the beating system was p~operly installed and operating, and 

j I 

' 9 The Court notes that as a result of Defendant's failure to comply with the Court's order, Plaintiffs filed a complaint 
for contempt. Because by the time the summons on the contempt complaint issued the beat had been restored, the 
Court ordered that any sanction for contempt would be addressed as part of the instant civil case for monetary 
damages. 1 I 

' 
5 

I 

• I 
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'' ', ' ... 

' .,, 

the condemnation order was lifted. Code Enforcement noted :at that time that the non-emergency 

violations cited on November I 0, 2020 had not yet been addressed. Upon reit1Spection on March 

19, 202i, Code Enforcement found the non-emergency violations still existed and cited 

additional violations. On April 20, 2021, the City filed·a motiori to amend jts petition to enforce 
. ' ; .. 

the State Sanitary Code to add additional Sanitary Code viol~tibns. At a hearing on May 3, 2021, 

' 
the Court allowed the City's motion and ordered that all rem~.ining violati~ns be corrected by 

l 

May 28, 2021. 
; 
I . 
! 
I 

On June 4, 2021, Code Enforcement's electrical insp~c~or confirmed that Defendant had 

corrected the remaining electrical wiring violations he had ci'ted on November 25, 2020. Other 

non-emergency violations remained uncorrected. At the next Court date on June 16, 2021, the 

City further extended the deadline for Defendant to correct the remaining issues at the Property 

to.August 30, 2021. On August 4, 2021, being satisfied that all cited violations had been 

corrected, the City dismissed its code enforcement case against, Defendant. 

At trial, Defendant repeated deflected responsibility for.failing to cimect all of the 

housing violations in a timely manner. She repeatedly blamed Plaintiffs for refusing access for 
! I 

repairs; however, she produced little or nQ admissible evide~ce. to support her claims: Jn a 

.;-~ document submitted to the Court following trial summarizing incidents of alleged tenant 
I. 

;, 

j 

,, 
I 

obstrnction, Defendant cites one incident on November 1, 20,2q (involving, by her account, the 

cluttered condition of the Premises), i:efusal of access once on ~anuary 18, 2021, Plaintiffs 

displaying a "bad attitude" on May 6, 2021, and several Incidents in which Plaintiffs did not let 

contractors to enter the Premises in June 2021. The evidence is insufficient to show a pattern of 

obstruction that prevented Defendant from completing the work, particularly in the critical 

6 
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' l 

(' 
'.• 

period from April 2020 when the heating system failed to December 28, 2020 when the heat was 

restored. 

To the extent Defendant demonstrated instances in which Plaintiffs refused to allow 

contractors to epter the Premises, the Court finds that such r~fusals did not occur frequently 
' ! 

' 
(outside of a brief period in June 2021, at least) and tbatPlainti"ffs were generally justified in 

refusing access because befendant did not always give adequate advance notii;:e and contractors 
i 

failed to arrive on time for scheduled appointments. The Co~rt:acknowledges Defendant's 

' ' ' 
frustration that she could not always control the exact time of arrival for contractors coming from 

out of town, but it was her choice to select contractors that had to drive a long distance, and ·she 

did not take steps to mitigate the inconvenience to Plaintiffs. "Defendant expected Plaintiffs to 

accommodate a significant amount of disruption to their lives; [n fact, in her own words, 

Defendant arranged for "3 0-50-60 contractor visits ... across· 9 months' time." 10 Defendal1t could 

have voluntarily placed Plai11tiffs in alternative housing for 8i couple of weeks and had the house 

empty for contractors to come and go at their convenience. ; 

befendant clearly sees herself as a victim. She repeatedly testified about how "the City 
I . 

• I I 
was all over me" to make repairs and about much money sh~ sl?ent replacing the heating system 

and making other repairs at the Property. She blames Plainti~fs' lawyer for turning her tenants 

against her and making demands for better living conditions.
1 
She testified that she has been 

"mentally tormented" and that Plaintiffs caused her to suffer "mental distress and emotional 
1· 

stress" by their actions. 11 She ~xpressed anger over the expens~ and complication of having to 

schedule all of the repail's, and by the "endless perpetual variations of all kinds oflegal papers I , 

10 This quote is drawn from a document entitled "Landlord/Defendant's Amended Counterclaims'' submitted by 
Defendant at trial. , 
u To the extent Defendant articulated counterclaims against Plaintiffs, th'e Court finds no credible evidence to 
support them. 
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t. 

., , .. 
'' 

."'! 

and motions."12 She also seems to believe that, because the rent is set below market value, 

Plaintiffs should not be complaining about conditions of disrepair. In sum, she does not fully 

appreciate the complex laws and regulations governing the rental of residential property in 

Massachusetts. Bad Defendant hired a professional property 'manager or takeu advantage of the 

many resources available to small landlords, she could have avpided much of the stress and 

anxiety about which she complains. 
I • 

! f 
1 . 
l i 

Turning now to Plaintiffs' legal claims, Plaintiffs allege (a) negligence, (b) breach of the 
; ' 
' . I 

implied warranty of habitability, (c) breach of the covenant of quiet enjoyment, (d) retaliation, 

and (e) violation of the Massachusetts consumer protection l~w,.G.L. c. 93A. Also, Plaintiffs 

I 

seek an order that Defendant assume responsibility of the utilities serving the Premises given the 

lack of a written rental agreement transferring the burden to fl~intiffs. The Court wiU address 

each claim separately: 

Negligence· and Breach of Quiet Enjoyment 
' ' 

Massachusetts law provides that a landlord who "directly or indirectly interferes with the 
I 

quiet enjoyment of any residential premises by the occupant ... shall , . . be liable for actual and 
I I . 

' ' : 

consequential damages, or three month's rent, whichever is greater, and the costs of the action, 

including a reasonable attorne/s fee ... 11 G. L. c. 186, § 14. This statutory right of quiet 

enjoyment protects a tenant from "serious interference11 with 
1
th~ tenancy, meaning any ''acts or 

I 

omissions that impair the character and value of the leasehold..'! D_oe v. New Bedford Housing 

Auth., 417 Mass. 273,285 (1994). The statute does notrequ~-e~hat the landlord act intentionally 

to interfere with a tenant's right to quiet enjoyment. Al~Ziab y. Mourgis, 424 Mass. 847, 850 

(1997). 1n analyzing whether there is a breach of the covenant, the Court examines the landlord's 
I ' 

12 Again, the Cout1 ls quoting from the document eutitled "Landlord/Def~n~ant's Amended Counterclaims". 
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I) 
I 

I I 

I 

I 

"conduct and not [its] intentions,'' Doe, 417 Mass. at 285. A tenant must show some negligence 

by the landlord in order to recov~r under the statute. See Al-{iab, 424 Mass, at 805, 13 

' 
Here, the Court finds that Defendant willfully failed to furnish heat ~ta time when heat 

I ; 

I '. 

·was required to be provided under the State Sanitary Code. Although she tnade efforts to address 

th~ problem, she did not do so for several m,onths after bein~ n~ade aware of the problem in April 
I , , 

2020. She did not have the system repaired by the beginning!o
1

n heating season on September 15. 
! 

The lack of a functional heating system during ~he heating s~as~n constitutes a serious 
i 

interference w ith Plaintiffs quiet enjoyment and substantially impairs the character of the 

Premises. Defendant's conduct is a clear violation of the pro~g of G.L. c. 186, § 14. 

j',:! The Court finds that Defendant is liable for a separate breach of the covenant of quiet 
,, 

l'l 
I •• 

· ,i enjoyment in the manner in which she treated Plaintiffs, Independent from the issues regarding 
,.::: 

/ the heati~g system. Among other transgressions, she deman~ed that they make payment directly· 

I
,' 
', 

,I, ' 
I•' 

'! 

to a contractor at a time when she had been informed that th~y ~ere withholding rent. She 

informed them that she was going to charge a higher rent beqause she was putting in a new 
I 

beating system, She raised the rent without first terminating their month to month tenancy as 
I 

j I I 

required by G.L c. 186, § 12. She repeatedly demanded that they allow contractors into the 
' ' ' ' 

Premises without first having given appropriate advance notice or at different times than she had 
' I 

' 
scheduled witb notice. She claims &he arranged between 30 an~ 60 contractor visits, which is an 

excessive number for any tenant to have to endures. She consistently blamed the tenants for 

having to do so much work at the Premises; in fact, in her responsive pleading in this chase, she 

I 
13 The Court addresses Defendant's negligence in conjunction with Plaintiffs' claim for breach of the covenant of 
quiet enjoyment. Because Plaintiffs scope of available damages· includes:aclual and consequential damages where 
the landlord knew or had reason to know of conditions.of disrepair interfering with the tenants' quiet enjoyment and 
failed to take appropriate corrective measures, any recovery for negligeo~e would be duplicative of Plaintiffs' 
recovery under G.L. c. 186, § 14. ! 

1 
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I 11 I 

I 

:;: demands payment from Pla intiffs for damages in excess of$) 7,000.00 for such claims as 

\,' ., ., 

' f -.: 
... 

' \ 

recommending a contractor that did not work out, removing ~sbestos and installing a new 

heating system. 
I ' 

I 

For each violation of G.L. c. 186, § 14, damages are~~ greater of t_hree times monthly 

i : ~ 
rent or actual and consequential damages, as well as costs and teasonable attorney's fees. Here, 

• I 

' I 

monthly rent has been established as $1,000.00. Plaintiffs did not produce credible evidence of 
} ~ 

actual and consequential damages in excess of statutory damkg~s, 14 and thus they are entitled to 

an amo~nt equal to three months' re~t for each of the two separate violations of law. 

Accordingly, under the legal theory of violation of the coven'a~t of quiet enj oyment, Plaintiffs arc 

entitled to $6,000.00, plus reasonable costs and attorney's fees. 
; 

Breach of the Implied Warranty of Habitabili!)'.. 

fmplied in every tenancy is a warranty that the leased premises are fit for human 
I 

oc~upation. Jablonski v. Clemons, 60 Mass. App. Ct. 473, 4~5 (2004); see Boston Housing Auth. 

v. Hemingway, 363 Mass. 184 (1973). Substantial violations ,ofthe State Sanitary Code generally 
' I 

' ' 

make a dwelling uninhabitable or reduce the dwelling's rental value. The typical measure of 
I 

damages in a warranty of habitability case is the difference b_etween the rental value of the 

premises as warranted less the fair value of the premises in t~e\f defective condition. See 
I 

Hemingway, 363 Mas~. at 203. 

With respect to heat, the Court finds that the defective heating system diminished the 
' 

rental value of the Premises in different respects depending on the time of year. From the initial 
, I 

notice given to Defendant of the need to repair the heating system in April 2020 through the 
I ' 

' ' 
I ' 

I i 
14.Emotional distress, where foreseeable, can be a component of actual and consequential damages under'G.L. c. _ 
1 &6, § 14. See Homesavers Co1111cil qf Greenfield Gardens, Inc. v. Sanch'ez, 70 Mass. App'. Ct. 453,458 (2007). To 
the extent Plaintiffs testified about the emotional distress caused by Defendant's actions, the Court did not find the 
testimony compelling and finds insufficient evidence to warrant an award for emotional distress damages. 
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, I 

I ' 

following summer, the Court finds that the lack of heat did n:otsubstantially impair the character 

and value of the Premises. From the beginning of the heating sbason on September 15, 2020 to 

i ' 

the date of condemnation on November 10, 2020, the Court finds a 33% rent abatement 
I I ' 

appropriate. This abatement figure for this time period is $6q3.00 based on a per diem 

calculation. On November 10, 2020, the City condemned th~ Premises as unfit for human 
I , I 

habitation. Although Plaintiffs continued to reside in the Pre;ii~es after the condemnation, the 
1 
I 

method for calculating damages under the breach of warranty theory is based on fair rental value, 
I 

and a condemned property has no rental value. The Court, therefore, finds the fair rental value of 
• f 

the Premises was reduced by 100% from November 10, 2029 through December 28, 2020 when 
I • 

the heating system became operational. This abatement amo~nt equals $ 1,633,00. Together, the 

total rent abatement due to lack of heat is $2,296.00. Because these damages derive from the 
'· 
; I 

same facts as the breach of the covenant of quiet enjoymei1t relating to lack of heat., the quiet 

I 
enjoyment damages offer a greater recovery and thus the watapty damages will not be assessed. 

The non-emergen~y code violations cited by Code_ Eryfqrcement on November I 0, 2020 

include damages to .the ceilings and walls, mold like substances in the bathroom, defective. stove 
I I 

burner1 dangerous wiring, defective roof shingles and gutters. and trash and overgrowth in the 
• , I • 

yard. Code Enforcement did not confom that these condit ion·s had been addressed until August 4, 
: I . • 

2021. For the perio_d from November 10, 2020 through Aug1.1st
1
4, 2020, the Court finds that the 

I 

c~onditions cited warrant a l 0% diminution in fair rental valu? of the Premises. Although 

Defendant testified and provided texts demonstrating that fr~m the pedod between June 9, 2020 

to June 24, ;;W20 she was unable to obtain access to the Premises to make repairs, the Court finds 
• I \ 

' I 
that P laintiffs were not at fault and that Defendant was making:unreasonable demands to have 

her contractors enter the Premises without proper notice. Moreover, some of the conditions cited 

I ' 
11 ' 

' ' I I 

I 
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j I 

by Code Enforcement at the Prope1ty did not require Defendant to gain access to the Premises. 

I 

The total abatement amount for the non-emergency code violations for the relevant time period is 
I 

$879.60. These warranty damages are separate from the quie:t enjoyment damages relating to 

I • 

lack of heat and are therefore not duplicative. Accordingly, ~hi)ntiffs are entitled to a separate 
. I I 

recovery of $879.60, plus reasonable attorney's fees, under this legal theory. 
. ' ' 

I 

Retaliation 
: . 

Pursuant to Massachusetts law, a landlord who threateps to or takes reprisals against a 
1 

tenant for the tenant's·act of"commencing, proceeding with} 6~ obtaining relief in any judicial or 
I 

administration action': shall be liable for damages which shalt not be less than one month's rent 

or more than three month's rent, or the actual damages sustain,ed by the tenant, whichever is 

greater, and the costs of the suit, including a reasonable attorney's fee. G.L. c. 186, § 18. Because 
I 

I 

the notice to quit in this case was for non-payment of rent, the statutory presumption of 
: I l 

retaliation is not applicable. See id. The issue presented in this ~ase is whether Defendant served 

l 

a notice to quit on P laintiffs after they contacted Code Enforcement. The Comt finds that 
... 
~{ Defendant serviced the notice of termination of their tenancYr o? the same day, but prior to the 

'.~ ' I j time Plaintiffs contacted Code Enforcement. Accordingly, Dff~ndant is not liable for violation of 

,,;, G.L. C. 186, § 18. 15 

JJ 

Unfair and Deceptive Business Practices under G.L. c. 93A 

The Court fmds that Defendant, who purchased the Premises as an investment prope1ty 

and rents at least two dwelling units, is in the business of owpir_1g and managing residential units 

for purposes of G.L. c. 93A. She engaged in unfair and deceptiye practices within the meaning of . , , 

15 Plaintiffs argue that Defendant refused to fill out forms so that they coµJci obtain fuel assistance in retaliation of 
their complaints about conditions. The Court does not find sufficient evidence to find that such a~tion, lf it occurred 
as described, constitutes retaliation, 

u 
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I 

,:~ 
'f' ,. ... , 
'; 

• I 

' 

I I 

I 
! 

'I 

:1 

' G.L. c. 93A and the Attorney General regulations thet'eunder for, among other acts, failing after 

notice to remedy a violation of faw in a dwelling unit which may endanger or materially impair 

the health, safety or well-being of the occupant (940 C.M.R.
1
§· 3. l 7(l)(b)) and failing to comply 

with the State Sanitary Code (940 C.M.R. § 3. l 7(l)(i)). 

I 

Defendant also violated G.L. c. 93A by imposing a p~~alty for late payment of rent 
I ' I 

before sucb payment was 30 days overdue, 940 C.M.R. § 3 .1)(6)(a). Plaintiffs did not 
I : 

necessarily pay the late fee, but the threat of an illegal late fe~ ~atisfies the requirement of legal 
l 
I 

harm. The Court finds that the G.L. c. 93A violation entitled Plaintiffs to statutory damages of 

$25.00. 

ln addition to the foregoing violations of G.L. c. 93A'. Defendant committed an unfair and 

• • I 

deceptive business practice when, in connection to Plaintiffs; application for emergency housing 

payment assistance programs, she reported an inflated rental;a~ount to Way Finders. The Court 

' 
finds that rent remains at $1,000.00 .P.er month unless and until _Defendant increases the rent in 

accordance with GL. c. 186, § 12, yet her contract with Way Finders shows that Way Finders 
' I I 

paid her a monthly stipend in the amount of $1,250.00, She clajmed at trial that Way Finders, not 
; i 

she, decided the amount of the stipend, but her testimony on 
1

this point is not credible. Way - I . 
I -

Finders relies on the information it is given, and, in any event, Defendant accepted the funds 
' ' 
I 

without returning the excess payment. Defendant' s acceptan<;:e of excessive rental assistance 

funds causes legal harm to Plaintiffs because such funds are limited, and Plaintiffs could be 

ineligible in the future for all of the funds they would otherwis7 been entitled, It is impossible at 

this time to determine if and in what amount Plaintiffs may be harmed by Defendant's action, so 
' ' 

for purposes of this decision, the Court awards statutory da~ages of $25.00 to Plaintiffs. 16 

I I ,' 
i : 

16 The Housing Specialist Department shall inform Way. Finders of the Court's finding aqd Way FinderS may take 
whatever remedial actions against Defendant dtat it deems appropriate. 
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I · I 

Pursuant to G.L. c. 93A, Plai11tiffs are entitled to an award of multiple damages (not less 

than double nor more than treble) if the Comt finds that Def~ndant's violation of the statute were 
' : : . ' 

willful or knowing. "The 'willful or knowing' requirement of [G.L. c. 93A;] § 9(3), goes not to 
' ' ' I r 

, I 

actual knowledge of the terms of the statt1te, but rather to kn6\\{ledge, or reckless disregard, of 
• : I 

conditions in a rental unit which, whether the [landlord] kno}s1it or not, amount to violations of 

' ' 
the law." Montanez v. Bagg, 24 Mass. App. Ct. 954, 956, (I ~87),. ln this case, the Court. finds 

I • 

that Defendant's acts and omissions with respect to allowing:f~r·defective conditions and failing 

i 
to take appropriate corrective measures, as well as her imposition of late foes and 

! i ' 
misrepresentations to Way Finders, to be willful or knowing :as.that concept is applied under 

G .L. c. 93A. Therefore, the Court will double the damages awarded hereunder pursuant to G.L. 
' I 

c. 93A, § 9.17 

Contempt Sa~ction 

In order to establish civil contempt, the burden is upon the complainant to demonstrate, 
' ' 

by clear and convincing evidence, (1) a clear and undoubted ,di~obedience (2) of a clear and 

I 

I 

' 
unequivocal command. In re Birchall, 454 Mass. 837, 852-~3 (2009). Here, Plaintiffs met their 

: 

burden. Despite a c lear and unequivocal order from the Cow;t qn December 22, 2020 to provide 
I I 

Plaintiffs with temporary alternative housing, Defendant cle~;ly and undoubtedly disobeyed the 

order. She tries to justify her clisobedieuce by citing to "ethical;' concems, but a litigant cannot 

simply ignore a Court's order because she ·disagrees with 'it ' 

Had Defendant complied with the Court order, she would have had to pay for six nights 
I ' 
I , • 

in a hotel. Assuming a hotel with kitchen facilities would have cost $200 per night (the Comt 
I 

ordinarily orders a daily food stipend per person if the hotel does not have kitchen facilities 
' ' 

) I 
17 The Court declines to impose treble damages because Defendant 's malfeasance stems primarily from her 
ignorance of the Jaw and her lack ofexperience as a landlord. 

I I 
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, I 

w~ich is likely to r~sult in a greater daily expenditure), Defendant would bave paid at least 

$1,200.00 out of pocket to house Plaintiffs. She will get an unwarranted windfall if the Court 
• I • 

I i 
overlooks the fact that she disregarded its order. According!~, ~he Court orders Defendant to pay 

I ' 

I 
Plaintiffs the $1,200.00 she wou\d have otherwise paid to tht? hotel. 18 In addition, Defendant 

i 
' ' 

sha11 pay the attorneys' fees of Plaintiffs' counsel for filing and serving a complaint for contempt 
' 

on in the related code enforcement case, Docket No. 20H79CV000689. 
i . I 
I ' 

Accordingly, based on the foregoing findings and ruljngs, and in light of the applicable 

law, the following order shall enter: 

: J 
I 

' 

i 

1. Plaintiffs are entitled to single damages in the am?unt of $6,929.60. This figure is 

calculated by adding together damages for breach of the covenant of quiet enjoyment 
I 

($6,000.00)o breach of warranty ($879.60) and G.L.,c. 93A ($50.00). 
' ' 

I I 
2. The single damages amount shall be doubled to $.13,859.20 pursuant to G.L. c. 93A. 

I ' ' 

3. Defendant shall pay $1,200.00 to Plaintiffs as a s~1~ction for contempt. 

4. Within ten business days of receipt of this decision, Defendant shall transfer the 
. ' 
: I ' 

utilities to her name forthwith and pay for same untp such time as the utilities are 
' 

lawfully transferred into Plaintiffs' names.19 · 1 

', 

5. Judgment shall enter in favor of Plaintiffs on Defendant's counterclaims. 
I • 

'I . 

6. Plaintiffs may submit, within fifteen days of receipt of this order, a petition for 

reasonable attorneys' fees and costs, together wit~ supporting documentation. 

Defendant shall have fifteen days to file. an opposition to the petition. 

i 
1 ' 

18 This is a .separate award from the landlord tenant claims and is thus not multiplied under 93A. 
19 The Court notes that Plaintiffs did not seek reimbursement of past payments for utilities, only damages for any 
period of time in which Defendant fails to do so after it is determined that she is responsible for same. 

I 
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7. The Court shall thereafter rule on the pleadings and issue a final order for entry of 

judgment. 

SO ORDERED this~ day of January 2022. 

cc: HSD (for reporting to·Way Finders) 
Court Reporter 

16 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPDEN, ss. 

CHICOPEE HOUSING AUTHORITY, 

PLAINTIFF 

V. 

MICHAEL S. BOUTIN, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 2ISPI 189 

ORDER ON APPEAL BOND 

The parties appeared before this Court on December 21, 2021 for an in-person hearing to 

set or waive the appeal bond. Plaintiff appeared through cou1'sel. Defendant appeared and 

represented himself. 

Plaintiff owns and manages the residential premises c;,ccupied by Defendant at I 00 Debra 

Drive, Apt. 4-F, Chicopee, MA (the "Premises"). Plaintiff terminated Defendant's tenancy based 

on lease violations. A final judgment for possession entered in favor of Plaintiff on December 6, 

2021. Defendant filed a timely notice of appeal on December 1_3, 2021, along with an affidavit of 

indigency. Notice of a hel)ring to set or waive the appeal bond was sent to the parties on 

December 15, 2021. Plaintiff filed a motion for an order that Defendant pay use and occupancy 

during the pendency of the appeal. Defendant filed an opposition to Plaintiffs motion. 1 

By virtue of his receipt of public assistance under both the MassHealth and Supplement· 

Security Income programs, the Court finds that Defendant is indigent as that term is defined in 

1 Defendant did no/ formally move to waive the appeal bond under G.L. c. 239, § 5; nonetheless, the Court treats 
Defendant's opposition to Plaintiffs motion to pay use and occupancy during the pendency of the appeal as a 
motion to waive the appeal bond. 
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G.L. c. 261, § 27 A. The Court further finds that Defendant has a defense which is_ not frivolous. 

Accordingly, Defendant shall not be required to post bond pursuant to G.L. c. 239, § 5(c). 

The Court turns next to the question of payment for use and occupation during the 

pendency of the appeal. According to G.L. c. 239, § 5(e), even if the requirement of an appeal 

bond is waived, the Court "shall require any person for whom the bond or security provided for 

in subsection (c) has been waived to pay in installments as the same becomes due, pending 

appeal, all or any portion of any re!}! which shall become due after the date of the waiver." 

Defendant resides in subsidized housing. His rent is $312.00 per month. He contends that 

he should be excused from paying use and occupancy pending appeal because the Premises do 

not meet the minimum standards of fitness for human habitation as a result of defective 

plumbing, hot water that exceeds the maximum allowable temperature, windows and doors that 

are not airtight, and a broken intercom system. He did not offer evidence of defective conditions 

beyond his testimony. 

Moreover, these complaints have been raised in previous court hearings. On August 12, 

2021, Angel Quinones, a code enforcement officer for the City of Chicopee, testified that he 

inspected the plumbing, water temperature and drafty windmvs_ and doors and issued a letter of 

compliance on July 14, 2021 confirming that all of the issues had been addressed. Based on Mr. 

Quinones' testimony, the Court is satisfied that Plaintiff took appropriate remedial action and 

that the conditions about which Defendant complains do not diminish the fair rental value of the 

Premises. 

With respect to the allegation that the entry buzzer system is malfunctioning, the Court 

orders Plaintiff to inspect it and make any necessary repairs. 1 Even if the entry buzzer system is 

2 This order was made orally during the hearing on December 21, 2021. 
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not functioning properly, the Court does not find it to be a substantial condition of disrepair that 

materially diminishes the rental value of the Premises. 

ln light of the forego ing, the following order shall enter: 

1. The requirement for an appeal bond is waived . 

2. Defendant sha ll pay $3 12.00 for his use and occupation of the Premises pending 

appeal by the 7th of each month. Given the timing of this order, the initia l installment 

of use and occupancy sha ll be due by February 7, 2022. 

SO ORDERED. 

DATE: { · J o · J d- ~ 
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COMMONWEAL TH OF MASSACHUSETTS 

HAMP HIRE, ss 

VINCE TNA TASIA D JEFFREY 
MYRA, 

PLAfNTJFF 

V. 

RAYMO D SOTO, 

DEFENDA T 

THE TRIAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

HOU I G COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET 0 .21- P-3114 

FIND! GS OF FACT, RULINGS OF 
LAW D ORDER 

This for-cause summary process action came before the Court for an in-person bench trial 

on January I 0, 2022. Plaintiffs seek to recover possession of certain residential premises from 

Defendant. Pla intiffs appeared through counsel. Defendant appeared and represented himself. 

Plaintiffs owns a residential building known as 11-1 3 Dale treet, Ware, Massachusetts (Lhe 

·'property .. ). Defendant resides at 13 Dale Street on the second floor (the "Premises .. ). Defendant 

has resided in the Premises for five or six years. He is a month-to-month tenant and rent is $700.00 

each month.1 On eptember 24, 2021, Defendant was served with a notice terminating his tenancy 

as of October 3 1. 2021. Plaintiffs allege that Defendant has caused significant disturbances at the 

property, including harassment of other tenants. A summary process summons and complaint was 

served upon Defendant on ovember 5, 202 1 and filed timely with this Court. 

1 Although the corn plaint does not seek the recovery of rent arrears, the Coun finds that Defendant has not paid rent 
for the months of September 2021 through January 2022. 
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Based on all the credible testimony. the o ther evidence presented at trial and the 

reasonable inferences drawn therefrom, the Court finds and rules that Plaintiffs are entitled to a 

judgment for possession. The tenant who lives directly below the Premises testified credibly that 

Defendant's angry outbursts toward her have caused her to live in fear of him. She testified that 

when he gets upset he plays music very loudly, preventing her from sleeping. She's contacted the 

police on two occasions. but Defendant continues to lose his temper from time to time. 

Another neighbor Ii ing at the property testi fied that although she and her family have 

befriended Defendant, including providing him with food and assisting him around the house, 

she is also concerned about his outbursts. Although she does not believe Defendant would harm 

her. she described an incident in which he becan1e upset about where she parked her car and 

began shouting obscenities at her in front of her four-year old child and the child 's friend. ln his 

fit of rage, he pushed a ceramic planter in her direction, and it ~mashed on the ground . On 

another occasion recently, she delivered a bag of smoke detectors to him at the landlord ·s 

request. and he became so enraged that the landlord did not bring the smoke detectors himself 

that he grabbed the bag and threw it into the street. 

Defendant acknowledges that he can lose his temper at times and, in fact. his temper flared 

in the courtroom on multiple occasions. He did not hide his anger to, ard Mr. Nastasi and noted that 

he and Mr. astasi are parties to a mutual stay-away order. Based on the forego ing, the Court finds 

that Plaintiffs ha e established their prima facie case for possession. 

Defendant filed an answer but did not assert counterclaims. His affirmative defenses 

relating to retaliation and discrimination are without merit. The retaliation defense fails because 

the Court finds that he did not contact the Board of Health until after receiving the notice to quit. 
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His affirmative defense o f discrimination based on national origin was wholly unsupported by 

the evidence. Accordingly, Defendant has no legal defenses to Plaintiffs' claim for possession. 

Defendant testified that he applied for senior housing for veterans and that his application 

was accepted. He said that he intends to mo e into the new housing in April 2022.2 In light of the 

potential for a move to new housing in the near future, and to give Defendant the opportunity to 

move without a judgment entering against him, the following order shall enter: 

I. Enter of j udgment in favor of Plaintiffs shall be stayed provided that Defendant 

complies with the conditions set forth herein. If Defendant does not comply with the 

conditions, Pla intiffs may fil e motion fo r entry of j udgment nunc pro tune (retroactive) 

to today. 

2. Defendant shall have no direct contact with Mr. astasi except in the case of bona fide 

emergency. He may contact Plaintiffs· counsel by text for non-emergency landlord 

tenant matters. including issues around payment of rent and scheduling a walk-through 

before he vacates. 

3. Although Plaintiffs did not seek unpaid rent in their complaint, because the Court is 

exercising its power of equity to stay entry of j udgment, it is appropriate to order that 

Defendant to pay the rent arrears. The Court hereby orders Defendant to pay rent for 

eptember 202 1 through January 2022 in the amount of $3,500.00 by Friday, January 

14. 2022.3 

2 The Court requested that Defendant meet with Mr. Hogue from the Tenancy Preservation Program - Pioneer 
Valley ('"TPP"') before leaving the courthouse to provide him with pertinent information regarding the pending 
move. including the name veteran's organization and contact person with whom he is working, so that TPP might be 
able to share this information with Plaintiffs counsel. 
1 Defendant stated on the record that he had the money available to pay this amount immediately. He stated that the 
unpaid rent should be offset by appro:{imately $3,700.00 that he had to pay for urilities in 20 18 because the landlord 
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4. Defendant shall pay $700.00 by the 5th day of each month for his use and occupation of 

the Premises beginning in February 2022 and continuing fo r so long as he resides in the 

Premises. 

5. Defendant shall cause no significant disturbances on the property, nor shall he threaten, 

intimidate, harass or abuse any other resident of the property or their visitors. Moreover, 

he shall not engage in any retribution against any witness who testified at the trial. 

6. If Plaintiffs move for entry of judgment based on Defendant's violation of the terms of 

this order, their motion shall include the date, time and nature of the alleged violation 

and any witnesses they intend to call. A hearing on such a motion shall be held in-person 

in the Hadley session of this Court. 

SO ORDERED thi~ fay of January 2022. 

First Justice 

Cc: Court Reporter 
Jake Hogue. Tenancy Preservation Program - Pioneer Valley 

would not cooperate with his application for fuel assistance. The Court infonned Defendant on the record that his 
recourse ifhe believes he is entitled to recover money from the landlord is to file a small claims case, and that he 
would not be permitted to withhold the back rent given this order. 
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COMMONWEALTH OF MASSACHUSETTS 

HAMPDEN, ss. 

STEPHEN BOSCO, 

PLAINTIFF 

V. 

ROSAUZ GONZALEZ, 

DEFENDANT 

THE TRIAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 20-CV;-0636 

RULING ON DEFENDANT'S 
PETITION FOR ATTORNEY'S FEES 
AND ENTRY OF FINAL JUDGMENT 

This matter is before the Court on Defendant' s post-trail petition for an award of 

attorneys' fees. After consideration of the memoranda in support and in opposition of 

Defendanfs petition, the following order shall enter: 

Background 

Plaintiff, who is Defendant' s former landlord, commenced a small claims action against 

Defendant in January 2020 seeking unpaid rent and prope1ty damages. ln March 2020, 

Defendant filed an answer with counterclaims based on breach of warranty, breach of the 

covenant of quiet enjoyment, unfair and deceptive business practices and violation of the security 

deposit statute. In October 2020, Defendant moved to transfer the case to the civil docket in 

order to "allow for discovery, case management and the benefit of motion practice." See 

Defendant's Motion to Transfer to the Civil Docket in Docket No. 20-SC-0023. Plaintiff then 

demanded a trial by jury on Defendant' s counterclaims. 

A one-day jury trial took place on November 4, 2021. The jury found that Plaintiff was 

entitled to unpaid rent in the amount of $1 ,219.00 but found that Defendant was not liable for 
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damages to the apartment. With respect to Defendant's counterclaims, the jury found that 

Plaintiff held a security deposit in the amount of $750.00 and fa iled to return it to ~efendant in 

compliance with the law. The jury found that Plaintiff did not interfere with Defendant's quiet 

enjoyment or breach the warranty of habitability. 

Legal Standard 

In calculating the amount of an award of attorneys' fees, a court should normally use the 

"lodestar" method. Under the "lodestar" method, "[a] fair market rate for time reasonably spent 

in litigating a case is the basic measure of a reasonable attorney's fee under State law as well as 

Federal law." Fontaine v. Ebtec Corp., 415 Mass. 309, 325-26 ( I 993). However, the actual 

amount of the attorneys' fees is largely discretionary with the trial court judge. Linthicum v. 

Archambault, 379 Mass. 381, 388 ( 1979). ln determining an award of attorneys' fees, the Court 

must consider "the nature of the case and the issues presented, the time and labor required, the 

amount of the damages involved, the result obtained, the experience, reputation and ability of the 

attorney, the usual price charged for similar services by other attorneys in the same area, and the 

amount of awards in similar cases. Id. at 388-389. "Absent specific direction from the 

Legislature, the crucial factors in making such a determination are (I) how long the trial lasted, 

(2) the difficulty of the legal and factual issues involved, and (3) the degree of competence 

demonstrated by the attorney." Heller v. Silverbranch Const. Corp., 376 Mass. 62 l, 629 ( 1978). 

The prevailing party is entitled to recover fees and costs for the claims on which he or she was 

successful and claims on which the party did not prevail should be excluded. Simon v. Solomon, 

385 Mass. 91, 113 ( 1982). 
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Findings and Rulings on Attorney's Fees 

Defendant seeks $10.492.50 in attorney's fees, based on 41.97 hours at a rate of $250.00. 

Defendant's counsel is experienced and very competent, and the Cou11 finds his hourly rate of 

$250.00 is reasonable in this matter. With respect to the number of hours expended, the Court 

notes that this case did not involve complex legal issues. It was commenced as a small c la ims 

case and Defendant's counterclaims are those commonly asserted in landlord-tenant disputes. 

The trial involved few witnesses (and no experts), few documents and, including the selection 

and seating of a jury, started and ended in one day. 

Much of the work in this case was involved conditions claims upon which Defendant did 

not prevail. Nonetheless, the Court is mindful that preparation for a jury trial takes more time and 

effort than preparing fo r a bench trial, and it was Plaintiff who demanded a trial by jury. A 

significant number of hours were spent on jury-specific work, such as motions in limine and jury 
' 

instructions, which work was necessary regardless of the outcome at trial. 

Accordingly, using the "lodestar" method, and after consideration of the relevant factors 

set forth herein, the Court awards Defendant reasonable attorney's fees in the amount of 

$5,000.00. Defendant did not petition fo r an award of costs. 

Calculation of Final Judgment 

Pursuant to G.L. c. 186, § 7, because the jury found a violation ofG.L. c. 186, § 

l 5B(6)(e), Defendant "shall be awarded damages in an amount equa l to three times the amount 

of such security deposit or balance thereof to which [she] is entitled plus interest at the rate of 

five per cent from the date when such payment became due, together with court costs and 

reasonable attorney's fees." The jury found that the amount of the security deposit was $750.00. 

D efendant is therefore entitled to three times this amount, or $2,250.00. The parties agree that 

3 

13 W.Div.H.Ct. 135



Defendant vacated in early December 2019, so in calculating the interest, the Cout1 determines 

that twenty-two months elapsed between early January 2020 and the trial date. Interest on the 

security deposit through trial therefore amounts to $825.00. In sum, the total award for violation 

of the security deposit statute is $3,075.00. This amount is offset by the amount of rent that the 

jury found was due P laintiff, namely $ I ,2 19 .00. After such offset, and after adding the award of 

attorneys' fees herein, final judgment shall enter in favor of Defendant in the amount of 

$6,856.00. 1 

SO ORDERED, this2~ of January 2022. 

~ 
J 

cc: Court Reporter 

1 Defendant's counterclaim for unfair and deceptive practices under G.L. c. 93A was reserved to the judge. Because 
Defendant did not prevai I on her claims for breach of warranty and the covenant of quiet enjoyment, the Court rules 
that Plaintiff is noi liable under c. 93A. Any damages that could be awarded under c. 93A related to Plaintiffs 
mishandling of the security deposit are duplicative of tJ1e damages under G.L. c. 186, § 158. 
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COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

Hampden, ss: HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 20-SP-827 

U.S. BANK, N.A., 

Plaintiff, 

v. ORDER 

KEVIN DOWE, 

Defendant. 

After hearing on December 30, 2021 , regarding establishing use and occupancy 

for the subject premises, at which the plaintiff appeared through counsel and the 

defendant appeared pro se, the following order shall enter: 

1. After a November 8, 2021 trial , the court issued a decision and order dated 

November 16, 2021 which awarded possession to the plaintiff. What remained 

for adjudication by the court was the establishment for an amount for use and 

occupancy. 
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2. Discussion: A hearing on same was scheduled and conducted on December 

30, 2021 . The plaintiffs witness was Giovanni Amaya (Amaya), Second 

Assistant Vice President of Default Management for Specialized Loan Servicing, 

the current servicer for the mortgagee. 

3. Amaya works in the servicer's Default Administration offices, working for the 

Colorado-based company remotely from Florida. The majority of his work over 

the past decade involves loans for South Florida properties and he has never 

been to the subject premises. The majority of his duties involves review of 

business records on loans that are in default and as a records custodian. 

4. Amaya is also trained in "evaluating properties" and explained that he knows how 

to read Broker Price Opinions and that he utilizes Zillow and Realtor.com as a 

means to reaching his conclusion of how much the use and occupancy should be 

for the subject premises. Amaya says that he does not use MLS, which is 

commonly used by realtors testifying in the court about such matters. 

5. Amaya viewed a half-dozen listings for properties within a two-mile radius of the 

subject premises of comparable size and viewed photographs of the premises. 

6. Amaya's opinion is that the use and occupancy should be set at "between $1 ,600 

to $1 ,800 per month depending on inside conditions." 

7. The defendant stated to the court that the premises are adjacent (within much 

less than two miles) to parts of Springfield in which the property values are much 

higher than in his neighborhood. 

8. The defendant stated that he believes that the use and occupancy for the 

premises should be between $1 ,000 and $1 ,200 per month. 
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9. Conclusion and Order: The court finds that Amaya is not sufficiently 

knowledgeable about the location of the subject premises nor the condition of 

same to provide a basis for the court to set a use and occupancy amount. He 

has never been to the premises, outside or inside, and is not sufficiently 

knowledgeable about the variance in property values between the different 

neighborhoods in which the premises are located and in which the "comparables" 

he listed are located. As such, the court is unable to reach such an assessment 

based on Amaya's testimony. 

1 a.Accordingly, if the plaintiff wishes to seek its claim for use and occupancy, it shall 

either file a written stipulation signed by the parties as to an agreed-upon amount 

for monthly use and occupancy from the date of the foreclosure to the present or 

file a motion for another evidentiary hearing on said issue. If the plaintiff 

chooses, however, to forego its claim for use and occupancy and fi les a written 

notice to that effect, the court will enter a final judgment for possession to the 

plaintiff. 

sociate Justice 
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COMMONWEAL TH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPDEN, ss. 
HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-SP-1948 

GORDON H. MANSFIELD VETERANS 
COOPERATIVE CORP. - CHICOPEE, 

) 
) 
) 
) 
) 
) 
) 
) 
) 

PLAINTIFF 

V. ORDER ON PLAINTIFF'S MOTION 
TO SEVER COUNTERCLAIMS 

RAYMOND VOIDE, 

DEFENDANT ) 

This matter came before the Court on January 24, 2022 for Zoom hearing on Plaintiffs 

Amended Motion to Sever Defendant's Counterclaims. Plaintiff appeared through counsel. 

Defendant appeared self-represented. After hearing, Plaintiff's motion is allowed in part and 

denied in part, as follows: 

1. Plaintiffs motion to sever the counterclaims set forth in paragraphs 33 and 34 of 

Defendant's answer is DENIED. Although the counterclaims articulated in these 

. paragraphs are not conditions of disrepair, the Court recognizes that Defendant is a 

self-represented litigant using a pre-printed court form. The substance of the 
' 

allegations, in the nature of breach of the rental agreement(§ 33) and interference 

with quiet enjoyment(§ 34), may relate to or arise out of his tenancy and may be 

brought as counterclaims in this summary process case. See G.L. c. 239, § 8A. 

2. Plaintiffs motion to sever the counterclaims for qefamation and copyright 

infringement set forth in paragraph 54 of the answer is ALLOWED. Defendant 

1 

I • 

I 
I 

I 

I 

I 

13 W.Div.H.Ct. 140



' 
claims that he performed certain work for Soldief On for which he has not been paid, 

work which he asserts the agency is using in marketing materials without his 

' permission. The Court finds that these claims are _unrelated to any law enacted to 

protect a tenant's right in the landlord-tenant rela~ionship. See Meikle v Nurse, 474 

Mass. 207, 212-213 (2016). 1 

3. With respect to the counterclaim for fraud set forth in paragraph 54 of the answer, the 

Court finds that it is not plead with particularity. ,Pefendant shall have ten days from 

receipt of this order to amend the counterclaim! to state the basis of the fraud 

counterclaim with particularity. See Mass. R. Civ_. P. 9 (the circumstances constituting 

fraud must be stated with particularity). Ifno such amendment is served and filed 

within the time allotted, or if Plaintiff contends that the counterclaim for fraud, as 

amended, does not relate to or arise from the tena)lCY, Plaintiff may move to strike the 

counterclaim at the pretrial conference scheduled fo,r February 24, 2022. 

4. Plaintiffs motion to sever the counterclaims based on G:L. c. 93A ("Chapter 93A") is 
. ' 

DENIED without prejudice. The Court does not have an adequate factual basis to 

determine if Chapter 93A applies to Plaintiff. Although Plaintiff cites to cases in 
' ' 

which courts have refrained from imposing liabiJ\ty on parties "motivated by 

legislative mandate," the inquiry is whether the l;!Cts. complained of were committed 

within a business context. See Planned Parentho~d Federation of America, Inc. v 

Problem Pregnancy of Worcester, Inc., 398 Mass. 480, 492-493 (1986). A party's 

· status as a nonprofit operation is influential, but not dispositive. See Boston Housing 

Authority v Howard, 427 Mass. 537, 539 (1998).: 

1 Because counterclaims in summary process are not compulsory, Defendant may seek relief for his defamation and 
copyright infringement claims in a different forum. 

2 

I • 

I 

! 

i 
' 

I 

13 W.Div.H.Ct. 141



Rather than immediately schedule an ev identiary hearing to develop a record as to 

whether the acts Defendant complains of were committed within a business context, 

the Court will defer such a hearing unti l after the conclusion of the jury trial. The 

question of whether conduct v iolates Chapter 93A is a legal question for the judge, 

not a factual determination for the jury. See Casvant v. Norwegian Cruise Line Ltd., 

460 Mass. 500,503 (20 11 ). Accordingly, if a jury finds in favor of Defendant on his 

counterclaims, the Court will schedule a hearing on the applicability of Chapter 93A 

to Plaintiff. If a jury finds in favor of Plaintiff on Defendant' s counterclaims, the issue 

will be moot. 

Jv 
SO ORDERED this c}(( day of January 2022. 

e, First Justice 
cc: Court Reporter 
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COMMONWEAL TH OF MASSACHUSETTS 
THE TRIAL COURT 

BERKSHIRE, SS. 

TOWN OF WEST STOCKBRIDGE, ) 

PLAfNTlFF 

V. 

KEVJN P. SULLJVAN, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN OIVlSION 
DOCKET NO. 21-CV-0512 

ORDER ON PLAJNT1FF'S PETJTION 
FOR FINES AND ATTORNEYS' FEES 

This matter came before the Court on December 29, 2021 on Plaintifrs motion for fines 

and attorneys' fees and costs. Plaintiff appeared through counsel. Defendant did not appear. 

Plaintiff initiated this civil case seeking injunctive re lief after Defendant fai led to comp I_ 

with a cease and desist order it issued in May. Following a hearing on August 23, 2021, the 

Cou11 entered an order requiring Defendant to correct certain violations I at property he owns in 

West Stockbridge, Massachusetts by August 27, 2021.2 When Defendant did not comply with the 

Court's order, Plaintiff served a civil contempt summons and a hearing on the complaint for civil 

contempt was held on October 15, 2021. 

The Court found Defendant in contempt and gave him the opportunity to purge the 

contempt by taking the corrective actions ordered by the Court order within fo1ty-eight hours. 

Defendant was put on notice that, if he did not obey the order, he would be subject to fines of 

$50.00 per day until he complied. thereafter. The Court further ordered that, if he did not purge 

1 Defendant was living in a trailer on his property without a pennit from Plaintiff and without proper water, sewage 
and wastewater disposal facilities. 
2 The Court made its ruling on the record at the hearing on August 23, 2021 but notes that the written order that was 
subsequently mailed to Defendant by the Court was returned as undeliverable. 
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the contempt, Defendant would be responsible for the reasonable costs and attorneys' fees 

associated with the contempt proceeding. 

Although Defendant did not appear for the hearing on Plaintiffs petition for the 

assessment of fines and attorneys' fees, Plaintiff reported that Defendant had corrected the 

violations underlying the contempt proceeding. G iven that the purpose of civil contempt is to 

coerce compliance, and in light of the fact that the copy of the order that the Court sent to 

Defendant apparently was not delivered, the Court will waive the daily fines. The Court is 

satisfied that payment of costs and reasonable attorneys ' fees associated with the contempt 

proceeding is an adequate and appropriate sanction. 

In calculating the amount of an award of attorneys' fees, a court should normally use the 

" lodestar" method. Under the "lodestar" method, "[a] fair market rate for time reasonably spent 

in litigating a case is the basic measure of a reasonable attorney' s fee under State law as well as 

Federal law." Fontaine v. Ebtec Corp., 4 15 Mass. 309, 325-26 ( 1993). However, the actual 

amount of the attorneys' fees is largely discretionary with the trial cowt judge. Linthicum v. 

Archambault, 379 Mass. 381 , 388 (1979). 

Here, the Court finds that the hourly rate charged by Plaintiff's counsel, $195.00, is 

reasonable. After carefu lly reviewing the billing records attached as an exhibit to the affidavit o f 

Nicole Costanzo, the Court further finds that the number of hours expended and the costs 

incurred are reasonable for the tasks undertaken and result achieved. Accordingly, the fo llowing 

order shall enter: 

l. Plainti ffs petition for attorneys ' fees and costs is allowed in the amount of $2,250.26. 

2. Judgment shall enter in favor of Plaintiff in the amount of $2,250.26. 

3. Defendant shall pay the judgment amount to Plaintiff within thirty (30) days. 
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4. Plaintiff's request to attach property owned by Defendant is denied without prejudice 

to allow Defendant time to make the required payment. 

SO ORDERED, this~ ~ay of January 2022. 

cc: Court Reporter 
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COMMONWEALTH OF MASSACH U ETTS 

HAMPDEN, ss 

EAVO VAUGIIA , 

PLAINTIFF 
V. 

RADAI DEAPOCAL YP E BEY, 1 

DEFE DA T 

THE TRIAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTME T 
WESTERN DIVISION 
DOCKET 0. 21 - P-3161 

FIND! G OF FACT, RULING 
OF LAW A 1D ORDER 

This no fault summary process action was before the Court for a Zoom bench trial on 

January 14. 2022. PlaintifTseeks to recover possession of 41 Alvord Avenue, 2d Floor. 

Chicopee. Massachusetts 0 I 020 (the ·'Premises .. ) from Defendant. Pia inti ff appeared at trial with 

counsel. Defendant appeared at trial and represented himself. 

Based on all the credib le testimony and evidence presented at trial, and the reasonable 

inferences d rawn therefrom, the Court finds and rules as fo llows: 

Plaintiff owns the Premises. Defendant moved into the Premises in 20 18 or 2019 to care 

for his mother. After his mother passed a, ay. he entered into a rental agreement with Plainti ff 

that expired as of September I. 202 1. He did not vacate at the end of the lease term. By letter 

1 The complaim is captioned Eddie Long Jr. a/k/a Ra Dais Deapocalyplse Bey. At trial, however. Defendant stated 
that he no longer responds to his former name and would not open any mail that came to him addressed in that 
manner. Accordingl)', the caption shall be amended to reflect Defendant's desire to only be referenced as Ra Dais 
Deapocalyplse Bey. 
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dated eptember 22, 2021. Pia inti ff had Defendant served with a notice lo quit tem1inating his 

tenancy as of o ember 1. 2021. 

Defendant acknowledges that a constable came to the Premises to serve him but testified 

that the constable simply threw the paperwork on the ground and did not hand it to him. He said 

that he did not touch it or read il. The Court finds the notice to quit to be legally adequate and is 

satisfied that it was served on Defendant.2 The la~ does not require that a notice tq quit be 

delivered in hand to a tenant and a tenant can simply ignore the notice and claim lack of service. 

Plaintiff had a summons and complaint timely served on Defendant at his last and usual address 

and sent it by first class mail. Accordingly. Plaintiff has satisfied his prima facie case for 

possession, 

Defendant did not file an answer. Al trial. Defendant asserts that this Court is v ithout 

jurisdiction because he is not subject to the laws of the United States. He asserts that he is a 

sovereign member of the Chocta,. tribe and. as an indigenous person. rejects the notion of 

private property ownership. In essence, he argues that because he is not subject to U.S. law and 

because no property can be privately owned, this case should be dismissed. In support of his 

position. he cites to the United tales Constitution, the United ations Declaration of the Rights 

of Indigenous Peoples. an American Bar Association resolution regarding the rights of 

indigenous peoples, and various common law cases and federal regulations. 

The Court is no persuaded by Defendant· s argument that it does not have jurisdiction in 

this man er. Further the Court finds that Plainti ff has a superior right to possession of the 

2 The Court infers from Defendant's testimony that he understood what the constable was there for but that he 
refused to accept it either because it was addressed to him using his former name or because he does not accept the 
concept of private property ownership. 
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Premises and is entitled to recover possession using the remedy of summary process. See G.L. c. 

239, I. Despite being given several opportunities to do so, Defendant failed to assen a legal 

defense to eviction. resting instead on his argument regardingjurisdiction. Accordingly, gi en 

that Defendant has no legal defense to Plaintifrs claim for possession, the following order sha ll 

enter: 

I . Judgment for possession shall enter in favor of Plaintiff. 3 

2. Execution may issue by application after expiration of the l 0-day appeal period. 

I/\,-""\ 
SO ORDERED thi s ~ day of January 2022. 

~ 

3 This tenancy in this case having been tenninated without fault of the tenant. Defendant may seek a stay of 
judgment and execution pursuant to G.L. c. 239. § 9-11 . 
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COMMO WEALTI I OF MASSAC! IUSETfS 

HAMPDEN, ss 

STOCKBRIDGE COURT, LLC. 

PLAINTIFF 

V. 

LAURA MCMORDI E. 1 

DEFENDA T 

Tl IE TRIAL COURT 

) 
) 
) 
) 
) 
) 

) 

) 

) 

HOUSI G COURT DEPARTME T 
WESTERN DIVISIO 
DOCKET NO. 2 I-SP- I 608 

FIN D! GS OF FACT, RULINGS OF 
LAW A D ORDER 

This for-cause su1111nary process action came before the Court for a hybrid in-person/Zoom 

bench lrial on January 26, 2022. Plaintiff seeks lo recover possession of certain res idential premises 

from Defendant. Plainti frs property manager and counsel appeared in person; Plainti ffs witnesses 

appeared by Zoom. Defendant, who is sci f-rcpresented. had technical difficulties connecting by 

Zoom and participated by telephone. At the outset of the hearing, the Court obtained the consent of 

both parties to proceed despite Defendant not being on screen or in lhe courtroom. 

Based on all the credible testimony and evidence presented al tri al, and the reasonable 

in ferences drawn therefrom, the Court finds and rules as follows: 

Plaintiff owns a 233-unit residential aparlment complex known as Stockbridge Court located 

at 45 Willow Street Springfield. Massachusetts. In 2020, Stockbridge Court received an on-line 

1 The summary process summons and complaint named the defendant as "Leigh Litz" AKA Laura McMordie. 
Because Laura McMordie is the actual occupant and because Leigh Litz never applied for tenancy nor resided in 1hc 
subject premises, the Cou11 allowed an oral motion at 1rial to change the caption to reflect the name of the defendant 
as Laura /\lcMordie. Laura McMordie did 1101 object. 
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rental application from Leigh Litz. The applicant supplied an expired driver·s license and paystubs, 

among other information. The application provided a contact email address of ··lauramcm:· When 

the applicant picked up the keys to Apartment 134 (the --Premises .. ). she signed forms as Leigh Litz. 

/\ rter she moved into the Premises, packages arrived at the property addressed to Laura McMordie. 

Suspecting possible identity theft, the property manager investigated further. including contacting 

the Springlield Police Department, and concluded that Laura McMordic had falsified her rental 

application by claiming to be Leigh Litz. 

Leigh Litz testified and confirmed that she does not know Laura McMordic and never 

applied for occupancy at the property. She did not give permission Lo Defendant to use her 

identification to apply for tenancy. She testified that she had no idea how her expired driver·s 

license was used to apply for tenancy at toekbridge Court. Officer Daniele. a 25-year veteran or 

the Springfield Police Department, testilied that she learned that the paystubs provided as part of 

the application for tenancy were falsified and that the business listed on the payroll records did not 

exist. She said that she is aware that criminal charges are pending against Ms. McMordie. 

Defendant was advised of her privilege against self-incrimination. The Court asked 

Defendant if she wished to testify despite the risk that statements she made could be used against 

her in her criminal case or cases. She declined to testify. 

The Court finds that the application for tenancy submitted to tockbridge Court was 

falsi tied and that Defendant moved into the Premises under false pretenses. 2 The electronic 

signature of Leigh Litz appears on the lease. but the Court finds that Leigh Litz was una•.varc of the 

2 Because Defendant· did not file an answer and did not tcstif) in her own defense, the Court's findings are 
uncontrovertcd. 
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lease and did not give permission for her signature to be inserted. Because Defendant pretended to 

be someone else in order to rent the Premises. she is not party to a valid lease wi th Defendant and 

does not have rights of a tenant.3 Nonetheless, Plaintiff satisfied principles of due process by 

providing Defendant with a legally sufficient seven-day notice of its intent to recover possession, 

which notice Defendant acknowledges receiving. 

Accordingly, based on the foregoing findings and rulings, and in light of the governing law, 

the fol lowing order shall enter: 

I. Judgment for possession shall enter in favor of Plaintiff. 

2. Execution may issue by application in accordance with Uniform Summary Process 

Rule 13. 

SO ORDERED this d~ y of January 2022. 

J irst Justice 

cc: Court Reporter 

3 Although the notice to quit terminates a tenancy pursuant to the lease, the Court does not consider Laura 
McMordie a tenant. However. even if she is deemed a tenant subject 10 the terms of the lease, the lease provides for 
seven-day notice in the event of default. One basis for default set fonh in § 29 is providing incorrect or false 
information on the rental application. 
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Hampshire, ss: 

COMMONWEAL TH OF MASSACHUSETTS 

TRIAL COURT 

HOUSING COURT DEPARTMENT 

WESTERN DIVISION 

CASE NO. 21-SP-2843 

ROBIN and AVREY.LAVALLEY, 

Plaintiffs, 

v. 
ORDER OF DISMISSAL 

ANTHONY MEDEIROS, 

Defendant. 

After hearing on December 13, 2021 , on Anthony Medeiros' ("Defendant") motion 

. to dismiss, where all parties appeared represented by counsel, the following order shall 

enter: 

1. Robin and Avrey Lavalley (''Plaintiffs) entered this su_mmary process action on 

October 18, 2021, seeking to recover possession of 4 WHton Road , Easthampton, 
. . 

Massachusetts, from Defendant for hold over after notice to quit served on August 18, 

2021. In addition to possession, their summons and complaint the Plaintiffs claim u.se 

and occupancy payments at a rate of $41.67 per diem and attorneys' fees and costs. 
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2. The notice to quit states in part that"! am your Landlord and this is the Tenant's 

official notice that their lease shall be terminated on the 30th day of September, 2021. 

-
Termination must be at least thirty days from the next payment date." Defendant 

argues that the notice does not satisfy G. L. c. 186, § 12, because the stated termination 

date does not provide for a full rental period and is not a rent day. At oral argument, 

Plaintiffs argue that the notice to quit provides for more than 30 days' notice and 

terminates the tenancy at the expiration of the 30th of September (Le. October 1 - a 

rent day. 

3. In order to terminate a tenancy at will for reasons other than nonpayment of rent, 

G.L. c . 186, § 12 states In part that "if the rent reserved is payable at periods of less 

than three months, the time of such notice [of termination of tenancy] shall be sufficient 

if it is equal to the interval between the days of payment or thirty days, whichever is 

longer." See Adjartey v. Cent. Div. of Haus. Ct. Dep't, 4~1 Mass. 830, 851 (20_19). 

"This statute has been construed as requiring that the notice must be given at least a 

rent period prior to the time stated therein for the termination of the tenancy and that the 

time specified in the notice for the termination must be a rent day." Connors v. Wick, 

317 Mass. 628, 630-31 (1945). 

It is by no means necessary to name the precise day and'date on which a 
tenancy is to expire, in a notice to quit, but it may be designated in general terms, 
if stated correctly . ... lf, for instance, in the present case, the notice to the 
landlord had been th'at the tenant would quit the premises and terminate his 
tenancy in one month from the day when the rent should next tiecome due and 
payable, that would have been a good notice to terminate the tenancy, because it · 
designated a day with sufficient certainty equally within the knowledge of the 
tenant and landlord. . 
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Sanford v. Harvey, 65 Mass. 93, 96 (1853). However, this Court finds that Plaintiffs did 

not correctly state the general term of the notice, as described in Stanford. Rather, they 

provided an exact date which was not a rent day and do'es not provide explicitly that the 

tenancy would terminate at the expiration of that date. See U-Dryvit Auto Rental Co. v. 

Shaw, 319 Mass. 684, 685-86 (1946) (''A notice given on September 26, 1945, calling 

for the termination of the tenancy at the end of October, fixed November 1, 1945, a rent 

day, as the date for termination and, . . .. was sufficient 'to terminate the tenancy"). 

4. Accordingly, the time of termination of a tenancy as stated in a notice to quit must 

fall on "the day upon which rent is payable (or the expiration of that month immediately 

preceding the rent day).'' Dudley v. Grushkin, Boston Housing Court No. 02-SP-03695 

(September 10, 2002, Kyriakakis, C.J.). This is well settled law in the Massachusetts 

Housing Court. See Marak v. Richardson, Boston Housing Court, (September 17, 

1998, Daher, CJ ,); Graham v. Staszewski, Boston Housing Court NO 01-SP-00643 

(March 26, 2001 , Daher, C.J.); Nieves v. Aldrich, Southeastern Division No. 08-SP-

02108 (July 8, 2008, Chapl.in, F.J.); Njoku v. McCra, Southeast Housin,g Court No 19-

SP-2903TA; Dowell v. Boseman, Boston Housing Court No. 0O~SP-03971 (September 

9, 2009,· Daher, C.J.); Mayflower Village Associates v. Smith, Southeastern Housing 

Court No. 09SPq3797 (December 16, 2009, Chaplin, F.~.); (October 9, 2019, Michaud, 

J.); Simmons v. Fisher, Southeastern Housing Court No. 19SP4284TA (January 14, 

20201 Salvidio, F.J.). 

5. In Marak, the Housing Court judge found that the notice to quit in question was 

invalid. "Though it gave thirty (30) days,. if the rent day was on the first, then termination 

on the 31st was premature." Marak v. Richardson, Boston Housing Court, (September 
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17, 1998, Daher, CJ.). In Mayflower Village Associates, a notice served on August 27, 

terminating a tenancy effective September 30, was invalid because it failed to terminate 

the tenancy on a rent day. Mayflower Village Associafes v. Smith, Southeastern 

Housing Court No. 09SP03797 (December 16, 2009, Chaplin, F.J.). Under similar 

circumstances, where rent was due on the first of the month, a notice to quit terminating 

the tenancy on the last of the month was found invalid because May 31 was "not a rent 

day.'' Nieves v. Aldrich, Southeastern Division No. 08-SP-02108 (July 8, 2008, Chaplin, 

F. .J.). 

6. Contrast instances where the notice to quit allows for the expiration of the next 

month of the tenancy beginning after the receipt of notice. In Graham, a notice to quit 

was found valid, if superfluous, that terminated the tenancy at the "expiration of that 

month of your tenancy which shall begin next after your receipt of this Notice .... which 

expiration it states as January 31,2001 ." Graham v. Staszewski, Boston Housing Court 

NO 01-SP-00643 {March 26, 2001, Daher, C.J.). The Housing Court stated "[t]he 

tenancy has been terminated at the expiration of January 2001; as the Kehoe court 

held, such a notice 'to take effect, implicitly, at the end of [the month]' is effective notice 

under s. 12." Id., quoting Kehoe v. Schneider, 6 Mass. App. Ct. 909, 909 (1978) ("The 

record indicates that the rent day was the first day of the month .... and that the notice 

of termination wa~ received on August 1, 1975, to take effect, implicitly, at the end of 

August"). 

7. Likewise, a notice which terminated a tenancy 1'at the expiration of October 31 , 

2019," was valid and enforceable because "[t]he word 'expiration' means upon the end 

or cessation of October 31, which necessarily is November 1, the rent day." Simmons 
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v. Fisher, Southeastern Housing Court No. 19SP4284TA (January 14, 2020, Salvidio, 

F.J.). However, in that case, the Housing Court judge noted ''[h)ad the [notice] stated 

that the tenancy terminated on or before October 31 , 2019, that would have created a 

factual inconsistency as to the termination date." Id . 

8. This may seem a trivia l distinction upon which to determine the dismissal of a 

summary process action , however, it is equally well settled that, in order to be effective, 

a notice to quit must be timely, definite, and unequivocal. See Maguire v. Haddad, 325 

Mass. 590, 594 (1950). 

Technical accuracy in the wording of such a notic~ is not required, but it must be 
so certain that it cannot reasonably be misunderstood, and if a particular day is 
named therein for the termination of the tenancy, that day must be the one 
corresponding to the conclusion of the tenancy, or the notice will be treated as a 
nullity. 

Torrey v. Adams, 254 Mass. 22, 25-26 (1925). Where the Plaintiffs gave a particular 

date for termination of the Defendant's tenancy, they were requi red to provide the day of 

termination or make clear the termination was to be effective as of the expiration of the 

preceding month. Neither was the case here and the Court has no alternative but to 

dismiss the case without prejudice1
. 

So entered this / s/ day of- 0 b;ut,ri/ - ~---- 7 

Robert Fields , Associate £ ~'lice 

Cc: Court Reporter 

, 2022. 

t The Court need not reach the Defendant's motion for dismissal of the Plaintiffs' claim fo r attorneys fees, as the 
case is being dismissed based on the insufficiency of the termination notice. 
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COMMONWEALTH OF MASSACHUSETTS 

HAMPDEN, ss 

HAY ASTAN INDUSTRIES, INC., 

PLAINTIFF 

V. 

ANGELA GUZ, ET AL., 

DEFENDANTS 

). 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 20-SP-1266 

RULING ON PETITION FOR 
ATTORNEYS' FEES AND 
ORDER FOR ENTRY OF 
FINAL JUDGMENT 

This matter is before the Court on Defendant's post-trial petition for an award of 

attorneys' fees and costs. Following a bench trial and after reconsideration and amendment of its 

initial rulings of law, I found that Defendants were entitled to judgment for damages in the 

amount of $6,000.00, plus costs and reasonable attorneys' fees. Defendants submitted a petition 

for such fees and costs, and Plaintiff filed an opposition. 1 

In calculating the amount of an award of attorneys' fees, a court should normally use the 

"lodestar" method. Under the "lodestar" method, "[a] fair market rate for time reasonably spent 

in litigating a case is the basic measure of a reasonable attorney's fee under State law as well as 

Federal law." Fontaine v. Ebtec Corp., 415 Mass. 309, 325-26 (1993). However, the actual 

amount of the attorneys' fees is largely discretionary with the trial court judge. Linthicum v. 

Archambault, 379 Mass. 381,388 (1979). An evidentiary hearing is not required. Heller v. 

Silverbranch Const. Corp., 376 Mass. 621, 630-631 (1978). In determining an award of 

attorneys' fees, the Court must consider "the nature·ofthe case and the issues presented, the time 

1 Defendants filed a motion for leave to reply to Plaintiffs opposition, which the Court allowed on the papers. The 
Court considered Defendants' reply and supplemental affidavit in reaching the decision set forth herein. 

1 

13 W.Div.H.Ct. 157



and labor required, the amount of the damages involved, the result obtained, the experience, 

reputation and ability of the attorney, the usual price charged for similar services by other 

attorneys in the same area, and the amount of awards in similar cases. Linthicum at 388-389. 

The standard of reasonableness depends not on what the attorney usually charges but, rather, on 

what his services were objectively worth. See Heller, 376 Mass. at 629. 

In this matter, Defendants prevailed on their counterclaims under two fee-shifting statutes, 

G.L. c. 186, § 14 and G.L. c. 93A. Defendants did not prevail on their counterclaim for violation of 

G.L. c. 186, § 18. Counsel's time spent litigating an unsuccessful claim or counterclaim should be 

excluded from the calculation of an attorneys' fees award. Such a calculation is inherently 

imprecise, however, as often all claims arise from the same set of facts. I have carefully reviewed 

the billing history submitted by Defendants' counsel as part of his affidavit in support of this 

petition and conclude that counsel worked on this matter with efficiency and restraint. Nonetheless, 

I must take into account the fact that Defendants did not prevail on one of the fee-shifting claims. 

After weighing the various considerations, I will reduce the number of hours by 10% on account of 

the unsuccessful counterclaim for violation of G.L. c. 186, § 18. 

With respect to the hourly rate, the standard of reasonableness depends not on what 

Defendants' counsel has been awarded in other matters but on the fair market value of his services. 

A judge may discern, from his own experience as a judge and expertise as a lawyer, the rate for 

which an attorney should be paid. ]feller, 376 Mass. at 629. In over 25 years in private practice, the 

last 18 of which were spent practicing in the Western Division Housing Comt, I am knowledgeable 

about the hourly rates charged by private practitioners in this area. 2 In my experience, hourly rates 

range from less than $200.00 per hour to a maximum of $250.00 per hour in this Court. Defendants' 

2 The fact that Defendants' counsel may have not charged his cljents by the hour does not alter the analysis as to the 
fair market value of his services. 
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counsel is among the most experienced and distinguished in the field, however, and I determine that 

a reasonable hourly rate for his services in this case is $300.00. 

Accordingly, multiplying 29.3 hours worked by the rate of $300.00, the Court awards 

Defendants reasonable attorneys' fees in the amount of $8,802.00. The award of attorneys' fees is 

without interest. See Patry v. Liberty Mobilehome Sales, Inc. 394 Mass. 270, 272 (1985). In light of 

the foregoing, and the Court's rnlings and order entered on December 7, 2021, the Court hereby 

orders that final judgment shall enter for Defendants in the amount of $6,000.00 in damages and 

$8,802.00 in attorneys' fees and costs. 

SO ORDERED this ~ay of February 2022. 

. /;a;u, 

cc: Court Reporter 
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COMMONWEALTH OF MASSACHUSETTS 
THE TRIAL COURT 

HAMPDEN, ss. 

CHICOPEE HOUSING AUTHORITY, 

PLAINTIFF 

V. 

MARIA CRUZ, 

DEFENDANT 

) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. -21-SP-0093 

ORDER· 

This case came before the Court on February 8, 2022 by Zoom for review. Plaintiff 

appeared through counsel. Defendant appeared self-represented. Carmen Morales from Tenancy 

Preservation Program ("TPP") also participated. 

Ms. Morales reports that Defendant was discharged from the Ad Care Hospital program 

last week, well short of the expected two-week in-patient stay. After being discharged, 

Defendant stayed with her sister for some period of time and then moved into the Friends of the 

Homeless shelter in Springfield where she currently resides. Ms. Morales is assisting Defendant 

with a housing search. Defendant said that she hopes ~o be able to move back in with her sister. 

She said that she has already rented a storage unit for her things and is the process of renting a 

truck to remove her belongings from her unit 165 East Main Street, Apt. 403, Chicopee, 

Massachusetts (the "Premises"). She has plans to go to the unit with the truck at 1 :00 p.m. today. 

In light of the foregoing, the following order shall enter: 

I. Plaintiff will give Defendant access to the Premises at 1 :00 p.m. today to begin the 

process of moving out her belongings. If the remqval of items is not completed today, 

1 
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Defendant may reasonably request additional access to complete the move out. 

Defendant shall have all of her belongings removed no later than February 14, 2022 

and shall leave the Premises in broom-clean condition. Once all of her belongings 

have been removed, Defendant shall return all keys:to the management office. 

2. Defendant has agreed to sign a notice of intent to yacate at the management office in 

order to· enhance her chances of obtaining replacement housing. 
, . 

3. Plaintiff shall allow Defendant access to check her mailbox when she is on the 

property to move out her belongings. Defendant will provide Plaintiff and TPP with 

her post office box number. 

4. Once Defendant has returned her keys, legal possession of the Premises shall vest in 

Plaintiff. 

~ SO ORDERED, this_._ day of February 2022. 

n. Jo~athan J. ~e, First Justice 
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COMMONWEAL TH OF MASSACHUSETTS 

11,\MPDE.N. ss 

SPRINGflELD HOUSING AUTH0Rll Y. ) 
) 

PLAINTIFF ) 
) 

\' . ) 

) 

DONZEL STEWART. ) 
) 

DEFENDANT ) 

HOUSING COURT DEPARTMENT 
WESTERN DIVISION 
DOCKET NO. 21-SP-2461 

FINDINGS OF FACT, RULINGS OF 
LAW AND ORDER 

This for-cause summary process action came before the Court an in-person bench trial. The 

trial began on February I. ::wn by Zoom and concluded in-person on February 3. 2022. 1 Plaintiff 

appeared \•vith counse l. Defendant appeared se lf-represented. 

Based on al l the credible testimony. the other evidence presented at trial and the reasonable 

inferences drawn therefrom. the Court finds the following facts: 

1. Plainli ff manages reside11tial property located at 363 Central Street, Springfield. 

Massachusetts. Defendant n:sidc:s in Unit 35 (the --Premises'·'). which is one- of four units 

in one of the buildings on the property (Lhe "Building''). 

2. Dcfcndanl. who is 2 1 years old. is the only authoriz.cd occupant of the Premises. 

3. Based on his most recent annual income cerlilication. his rent is $433.00 per month. 

4. Dcfcn<.lanl rno\·ed into the Premises in Novcn,ber 2020. 

5. Defendant lost his keys to the Premises and the Building in or about August 2021. After 

losing his keys. Defendant did 110 1 obtain a replacement set. In order to enter the 

1 l'he Cou11 ordered the parties to appear in-person fr.1r the second day o/' trial without objection of the parties. The 
Court wok Lhis action in pan because Defendanl indicatt?d I.hat he had 1:vid1:nc1: !hat he wanted the Cour1 to se<.', and 
lie did not have rhc capacity to submit the evidence elcc\ro11 ically. 
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Building. he either knocked on the d0or to be al lowed in by another resident or he 

stuffed items in the door mechanisms so that it would not lock. r le left the back door of 

the Premises unlocked so he could come and go withoLJt the keys. Defendant hns cal led 

Plaintiff on numerous occasions when lockcJ out of the building and/or the Premises. 

6. Defendant did not have permission to have a pet and did not seek a reasonable 

accommodation for an emotional support animal. Nonecheless. Defendant kept two 

separate dogs and a cat in the Premises at various times. He has not had an animal in the 

Premises since approximately December 2021. 

7. The animals in the Prernises disturbed neighbors by barking and howling. defecated in 

the Premises and in common areas of the Building and e.reatcd significant unpleasant 

odors as a result. One or both of the dogs has b~en ~I lowed to run without a leash on the 

property. When dogs were in the Premises, they cnused Plaintiffs employees not to 

enter. 

8. t\t various times during Defendant's tenancy, the sanit~H)' condition of the Premises hns 

been deplorable. 

9. Defendant and his guests. have caused noise that has significantly disturbed his 

neighbors. As of the date of trial. there have been no significant noise disturbances since 

December 2021. 

I 0. Defendant hns al lowed trash nnd excrement lo remain in common arc·as and has disposed 

of trash out or the windows of the Premises. 

I 1. Defendant is not in compliance with Plaintiff's income certification requirements. 

I 2. Defendant has covered Sl.l1oke detectors in the Premises with plastic. creating a grave 

safety risk for all occupants ol'the Building. 

2 
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13. Defendant's guest kicked and destroyed a door in the Premises. 

14. Defendant's guests allowed a toilet lo overflow when he was 1101 home, causing 

damages to the unit below the Premises. 

15. Plaintiff charged Defendant for the damages (broken doors, water damage) but 

Defendant has not made payment for same. 

16. Plaintiff served Defendant with a legally sufficient notice to quit which Defendant 

received. Plaintiff terminated Defendant's tenancy for lease violations based on tJ1e 

unauthorized dogs, the disLurbanccs caused by Defendant and/or hi s guests, trash and 

feces in hallways and thrown out his windows. 

17. Plaintiff ti mely served and tiled a summary process summons and complaint. 

18. Default judgment entered in favor of Plaintiff and an execution for possession issued. A 

phys ical eviction was scheduled for December 2, 2021. 

19. Defendant tiled a motion to stop the eviction on December 2, 2021 , which was treated 

by the Court as a motion to vacate the default and allowed. A refel'ral was made to the 

Tenancy Preservation Program ("TPP''). 

20. Defendant did not file an answer but was permitted to testify as to defenses to Plaintirfs 

cltiims at trial. 

Defendant testified credibly about vurious disabilities. He hns services through _ 

and testified that 

he is going to be ge tting additional services, 

. He claims . who is 
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apparently the person who kicked and destroyed the door. IJe admits he often leaves his door 

unlocked and allows people lo be in the Premises when he was not present. 2 

Pia inti ff established its prima f'acie case for judgment. For several reasons, however, 

judgment shall not enter immediately. Firsr. Defendant may be entitled to a reasonable 

accommodation on account of his disabilities. He has not made any such request, however, and 

should be given the opportunity to do so before losing his housing. Second, some of the most 

st:rious conduct described in the notice to qu it has apparently ended. He no longer has a pet and he 

has not cause noise disturbances for over a month. Although Defendant continues to plug the 

Building's door mechanisms with iterns to prevent it from locking. this conduct should enJ if he 

obtains a new set of keys. I le claims to have improved his housekeeping, but Plaintiff has not 

conducted an inspection in severaJ months to verify his claims .. 

Based on the foregoing, tile folio\, ing order shall enter; 

l. Plaintiff shal l provide the set of keys to Defendant, who shall pick up the keys on 

r.cbruary 4, 1012. Defendant will pay the charge for new keys ($32.00 for a set 

including the building, apartment and mailbox keys) on or before February 11. 2022. 

2. Defendant shall not cause any outer door to his building lo remain open or unlocked, 

and specifical ly shal l not put any items in the latch or other mechanisms to prevent 

the doors from locking. 

J . Defendant shall not have any animals in his unit without the pennission of Plaintiff. 

To be clear. this prohibition includes temporary visits by pets belonging to family or 

friends. 

z He claims that Plaintiffs employees removed pNso,rnJ security cameras from inside his unit. He has no evidence 
m support the allegation. however, and becm1se he leaves his door unlocked and allows others to use his apartment 
when he is not present, it is not clear who may have removed his cameras. 
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-L De fondant sh al I respect the right of other tenants to their peace fu I enjoyment of the 

property and shall not causc or allow guests to cause excessive noise. I le may not 

have more than three visitors at any time. 

5. Defendant shall promptly provide all necessary documents required by managemen t 

to complete the process of implementing a rent change. 

6. If e ligible. Defendant sha ll seek rental assistance to pay an rent arrears and the 

damages charges. 

7. Defendant's reft>rra l to TPP shall be renewed. If Delendant does not hear from a TPP 

representative with in a few days, he shall call TPP al (4 13) 358-5654 and make 

reference to this Court order. Ir it has not already done so, TPP is requested to 

conduct an intake with Defendant nnd, if he qualifies for services. to ass ist him in 

seeking financial assistance for the rent arrears and damages charges, completing his 

income recertificat ion, and coordinating with his service providers to ensure he has 

the supports neeJed to preserve his tenancy. 

8. Defendant shall maintain the Premises in a clean and sanitary condition. Plainti ff may 

conduct a reasonable number of housekeeping inspections on at least ::?A•hours· 

[1dvance ,~Titten notice. Defendant shall noL unreasonubly deny access !'or such 

inspections. 

9. Defendant sha ll not place trash or other itcms in the hallways or other common areas. 

and he may not through anything out of his windows. 

I 0. Defendant shall not cause damages to the Premises or the Building. Defendant shall 

be responsible fo r the conduct of his guests. 
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11. Defondant may not tamper with any smoke or carbon monoxide detectors in the 

Premises or the Bui !ding. 

The equitable stay on entry of judgment shall remain in effect until further Court order. 

Plaintiff may serve and file a motion to lift the sray on entry ofjudgment if Defendant materially 

violates a su bstantial term of this order. Should judgment enter, it will enter retroactively lo 

February 3, 2022. The parties shall return for an in-person review of Defendant's compliance 

with this order on March Hi, 2022 at J :OOp (n. 

SO ORDERED this <gf!:J day of February 2022. 

cc: Tenancy Preservation Program Pioneer Valley 
Court Reporter 
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COMMO WEALTH OF MASSACHUSETTS 

HAMPSHIRE, ss. 

JAMES WILLIAMSON A D 
PAMELA WILLIAMSO . 

PLAINTIFF 

V. 

A l. RICE, 

DEFE DAT 

THE TRIAL COURT 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

HOUSf G COURT DEPARTME T 
WE TERN DIVISIO 
DOCKET 0 . 22-CY-0014 

ORDER 

This case came before the Court on January 19, 2022 for a Zoom hearing on PlaintifPs 

emergency motion to be allowed to reoccupy residential property located at 16 West Lake treet, 

Easthampton, Massachusetts (the ·'Premises"). The parties appeared self-represented. 

Defendant's parents owned and occupied the Premises. Plaintiffs a lso occupied the Premises 

(Ms. Williamson 's brother was one of the owners). Both of the owners passed away and Plaintiffs 

claim Defendant, the sole chi ld of the deceased, demanded that they leave. Ms. Wi lliamson claims 

she has text messages to this effect. Defendant c laims Plaintiffs o luntarily left and that she has text 

messages demonstrating same. 1 Plaintiffs left and have been staying in a hotel for the past two 

weeks. Defendant has changed the locks. Plaintiffs now move for an order permitting them to 

reoccupy the Premises. 

On the preliminary information provided by way of testimony at the emergency hearing, the 

Court cannot conclude that Plaintiffs abandoned the Premises. Accordingly, Defendant must return 

1 No text messages were presented to the Coun. 
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Plaintiffs to possession of the Premises forthwith and provide a key to Plaintiffs by 7:00 p.m. 

tonight (January 19, 2022). Plaintiffs shall have a right to reside in the Premises on the same terms 

and under the same conditions that were in place prior to the death of Defendant's parents until 

Defendant obtains a court order conveying legal possession to her or Plaintiffs surrender possession 

in writing, whichever occurs first. 
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0 ORDERED this ~ day of ~fc>2';.· 1> 

i ~ i~= 
han J. ane, F irst Justice 
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